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AN INTERPRETATION OF THE PRINCIPLES OF 
PUBLIC LAW 


N the age of Louis XIV Corneille, Racine, and Moliére used to 

criticize their own books, and the example is worth following. 

No one knows better than the author the purpose of his book, and 
none better, also, how that purpose is frustrated in the execution. 

The first edition of my “Principles of Public Law” dates from 
1910, the second from 1916; but the differences in both the plan and 
detail by which they are distinguished are not large enough to alter 
the general outline of the book. 

The fundamental basis of public law is not contract nor the 
rule of law nor statute; it is not even directly the state. The real 
basis is the institution, and the state attains its real form only on 
becoming a corporate institution. This view I should defend some- 
what as follows: 

It has been my effort to construct a theory of the state different 
from the German theory of the Herrschaft, which is too subjective 
and anti-liberal in character. I yet desire to preserve the element 
of collateral power which in the jurisprudence of M. Duguit disap- 
pears too completely.! To attain this object my theory had to be 
not less juristic than political. It had to take account of the fact 
that the political organization of the state is bound up with the 
juridical organization of the nations in such fashion that the state 





1 On M. Hauriou’s relation to the philosophy of M. Duguit, cf. his brochure, “ Des 
Idées de M. Duguit,” 1911. — Eps. 
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is not less a totality of legal situations than the governmental and 
administrative systems. In such perspective the fundamental 
problem is the relation between the state and law. The central 
point of dispute is to know if and how the state is submitted to 
law. 

In England the solution of the problem is made easier by the 
fact that law is in large part customary in origin, is not, that is to 
say, derived from government. For that reason Professor Dicey 
has had some difficulty in basing the theory of the rule of law, at 
least in so far as it concerns the attempt to place the submission of a 
governmental process to customary law, on a sure foundation; but 
he has not expressly touched upon the question of the submission 
of Parliament to ancient written statute. In those countries where 
life is organized under the control of the written law, there is real 
difficulty in subordinating the governmental power which makes 
new written laws to the system of law represented by statutes of 
earlier origin. Practice has of course discovered the expedient of 
written constitutions. Ordinary law is subordinated to constitu- 
tional law; and ordinary law is annulled by the courts in case of 
conflict, but every mind eager for theoretical explanation must 
search to attach this expedient to some fundamental principle of 
jurisprudence. 7 

In this situation German jurists have evoked thé absolutist prin- 
ciple of the auto-limitation of the state; and similarly M. Duguit 
has postulated the quasi-anarchic principle of a rule of law in the 
formation of which the state has no part and which is imposed on 
the state in the same manner as on private citizens. It was to find 
a middle way between these two extremes that I have been led to 
the distinction between established law and_new law, and thence 
to the notion of the institution. It is within the institution by the 
phenomenon of custom that new governmental law is transformed 
into an established law imposed upon government as a constitutional 
statute, but as a statute to the formation of which it has itself con- 
tributed. We thus obtain our fundamental equation. A consti- 
tution involves an institution, and an institution involves the 
submission of sovereignty to law by objective means. 

The state is not the only corporate institution. We have in- 
corporated municipalities, business, trade unions, etc. Briefly, 
there is a whole class of incorporated moral persons of which the 
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state is only a peculiarly interesting variety. The central theory of 
public law must then be the corporate institution with its internal 
constitution. 

A corporate institution is a social organization on the road to 
personality. This raises the question of corporate personality 
which M. Duguit has tried in vain to eliminate.’ It is essential 
because instinctive and anthropomorphic man finds the solution of 
the difficulties arising from the relations between social power and 
law by reproducing in social structure that personal structure which 
in his view aids in the distinction between justice and injustice. 
The inconveniences of the theory of corporate personality seem to 
arise from their having been envisaged under subjective and meta- 
physical aspects. I believe the same theory can be regarded objec- 
tively and organically and that it then presents a high value. 
Thence is derived the idea of personality, which means the organiza- 
tion of an objective individuality; that in its turn is the active ap- 
pearance of the noumenon of the moral person. This assimilation 
of corporate personality and human personality supposes a postu- 
late. It supposes that human individuality is organized in con- 
stitutional fashion, so that the constitutionalism of politics simply 
reproduces the constitutionalism in the human being without enter- 
ing into a psychological discussion which would here be out of place. 
It is clear that this postulate is justified by the fact of liberty. 
Political liberty in the state is like the internal liberty of man, in 
that both are conditioned by organization and by structure, by 
the balance and adjustment of powers, are conditioned, in brief, 
by an objectively internal constitution. 

In this way the idea of a corporate institution involves in itself 
the problem of a relation of political power to law and to personal- 
ity; it is for this reason that it is taken as the pivot of theories of 
public law. Nor is this all. The institution serves admirably as a 
subject of historical study; it grows, it develops, it is organized 
and lives over the space of time. We are thus in the presence of a 
special phenomenon of the institution: it is the transformation of 
an organization of fact into an organization of law, of the real into 
the right. The question of the relationship of fact to law is one 
of the most difficult, as it is one of the most important. Immedi- 





2 For M. Duguit’s views on this question, cf. his TRANSFORMATIONS DU Droit 
PuBLIc, chap. 1, and L’Erat bE Droit OBjEcTIF, 242-55. — Eps. 
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ately the origin of law is historically considered. its discussion 
becomes essential. 

German jurisprudence solves it very simply. It equates law 
with force. A legal situation is a situation created by a.power which 
has triumphed over resistance and made its will triumphant. There 
is no need to modify the situation by the action of any principle 
other than that of force. Force becomes law by success. Consti- 
tuted law is an attack that has succeeded. 

It is easier to protest against the cynicism of such an outlook 
than formally to_refute it. At first sight history seems to prove it. 
In international conflict and political revolution brutal conquest 
has long been responsible for the forcible union of peoples, and in- 
surrection has given rise to legitimate government. My theory 
of the institution makes possible a satisfactory explanation of the 
difficult problem of legitimacy arising from prescription. We have 
to analyze with exactness the events that have occurred. Around 
an organization of fact which the process of history has institu- 
tionalized and made legitimate we have in reality a succession of 
phenomena of which the apparent unity comes from their clustering 
round the single centre. In reality they are very different. In the 
first phase an organization is created simply by force, and it then 
desires to live in peace. But to obtain a peaceful existence the new 
organization must obtain pardon for its origin, must modify itself, 
must put itself in harmony with the conscience of jurisprudence. 
Peaceful existence is possible only when the demands of law are 
satisfied. Until that is achieved the usurper must maintain an 
armed peace, and an armed peace is not a peaceful existence. So 
any organization derived from force becomes neither institutional- 
ized nor legitimate save when law has beatified it. Nor does law 
beatify by reason of force alone. 

If we apply these principles to contemporary evidence it is clear 
that the armed peace imposed by Germany on France and on her- 
self from 1870 to 1914, the clauses of the treaty of Frankfurt, and 
notably the forcible possession of Alsace-Lorraine, never became 
legalized by peaceful existence. It has always been a simple state 
of fact which the present war has brought rudely to an end. 

The corporate institution thus occupies so central a position in 
public law that it is fundamental to inquire if it is not the social 
source of positive law. Let me explain. It has been customary for 
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a long time to catalogue the immediate sources of law as custom, 
statute, ordinance, and decree. But we are to find their relation to 
the social organization. The sources of written law, of statute or 
decree, are immediately perceived to belong to the organization of 
government. Custom escapes this category. It is certainly not 
governmental in origin; but because it is not governmental that 
does not mean that it is out of relationship with the structure of 
society. There are two theories as to the formation of custom. 
The opinion of the Roman and Canon lawyers derives it from the 
usus communis which has no relation with any social organization; 
the modern historical school supported by E. Lambert in his “Etudes 
droit Commun Legislatif’’ recognizes that it comes from the operation 
of a certain number of social institutions of non-governmental char- 
acter — the practice of the officials of trade unions, of great busi- 
ness companies, the theories of courts. In reality we shall combine 
the two theories. From the initiative of a constituted body we get a 
precedent; common usage accepts it. The formation of custom 
has thus two parts. We have the initiative that originates a pre- 
cedent, and is taken either by an institution or by a person to whom 
some institution has given social authority: without that authority 
the initiative will be fruitless. We have the acceptance of this 
initiative; the public accepts and repeats the precedent and it be- 
comes obligatory. This clearly is the part played by common usage. 
Now while trade unions, business houses, and the rest are non- 
governmental institutions, they are nevertheless institutions of the 
state. The public which accepts the usus communis -is itself an 
element of the state. As a result the formation of custom is related 
to the life of the state when the latter is regarded as a vast corporate 
institution containing within itself the centralized institutions. 
Every source of positive law may thus be brought back to the cor- 
porate institution and may perhaps emphasize in greater precision 
the bearing of this relationship. A corporate institution in general 
and the state in particular are here discussed only as sources of 
positive law. I have no concern at the moment with the relation 
of natural law to the law of the state. In itself, the state is only a 
formal organization for positive law. That is no reason why it 
should not search to approach the ideal by making its positive law 
conform to justice; but the idea of justice is not inherent init. It is 
outside the state, as it is probably outside all social organization. 
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The state attempts approximation to it just as an individual tries 
in his personal conduct to approach the ideal of good. Natural law 
I propose to discuss in a later series of studies. 

The positive law made by the corporate institution of the state 
is objective. It is not, that is to say, derived from the subjective 
will of the corporate state person, but results from the procedure 
followed by the functioning of those collective organizations which 
in their sum make up the objective individuality of the state. Here, 
again, it is clear that the definition I have given of personality has 
a real value. 

These conceptions greatly help to solve the problem of the sub- 
mission of the state of law. On the one hand, the necessity of sub- 
mitting the mass of positive law to natural law is formally reserved. 
On the other hand, in order to facilitate the submission and because 
the ideal of justice has its influence upon the individual conscience 
living under a régime of liberty, every part of positive law is most 
favorably influenced towards liberty. We have in this sense what 
is called decentralization — the sources of law most directly derived 
from government are subordinated to those hardly derived from 
that source at all. So it is that ordinance and decree have to be 
subordinated to statute. The mechanism of statute is more de- 
centralized because it meets with the phenomenon of the electorate. 
Thus, statute itself has in a certain measure to be submitted to the 
consolidating work performed by custom. Custom by its derivation 
from precedent, and from precedent made by autonomous institu- 
tions, as well as by the usus communis, is still more decentralized 
than the legislative apparatus. The ultimate guarantee is thus a 
statute confirmed by custom or statutory custom. Law is thus based 
on general custom. 

So we come to the constitutional régime which marks the neces- 
sary reaction of custom on statute. Statutes, of course, we must 
have at the basis of everything, but custom is necessary to their 
making. In this aspect England, the parent of constitutional gov - 
ernment, is right in making her constitution customary. Written 
and rigid constitutions are good experience for such countries as do 
not possess ancient general customs. But they can only fulfill their 
task when long usage has made them pliable and sacred. 

So far I have done no more than analyze the first part of my book. 
The second, which deals with the régime of the state, is compara- 
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tively simple. It is, so to speak, a natural history of the state re- 
garded as a special social formation peculiarly perfected and~set 
over against more elementary formations. 

The state may be defined as the political, economic, and legal 
centralization of a people, or, as sometimes occurs, of several peoples. 
It is not, that is to say, any society, but a society that has come to 
the historic stage of nationality, that has eclipsed earlier organiza- 
tions. The proper form of the state is that of centralization; in a 
contrary sense, the fabric of the nation is reacted on by the forces 
of decentralization, and when under a democratic government a 
state is built on the basis of national sovereignty, we have the com- 
promise of national decentralization balancing the centralization 
of the state. 

The organization of the state has, as its concrete end, the estab- 
lishment and protection of the civil life, political liberty being but 
the guarantee of civil liberty. That is to give to the life of the state 
the individualistic sense consecrated by tradition and to subordi- 
nate public law to private law. I may once more emphasize that 
I am not dealing here with natural law, but simply with the facts 
that observation discloses. I am simply pointing out the form of 
the state, what it may achieve and to what it is related. If the 
element of collectivism is introduced, if an attempt is made to 
overthrow the respective importance of public and private life so 
as to make public life prominent, the régime. of the state does not 
evolve in a new direction, but is broken. What really results is 
to destroy the delicate equilibrium that has been attained. The 
effect of a leap in the dark is on every hand disturbance. 

Indeed, I have tried carefully to study the methods by which 
the state is so organized as to assure such a life as to make it possible 
to suggest that the form that it has taken and the direction will 
undergo no change. So far, the only evidence given has been that 
based on differentiation of function. I have shown, as I think, that 
there is another of greater importance; the separation and the bal- 
ance of powers is fundamental. It has been used with patient in- 
genuity, progressively to secure civil liberty by centralizing opposing 
forces. It is in this fashion that sovereignty has been progressively 
separated from private property: that in sovereignty itself we have 
seen a gradual separation between religious and material power, as 
also from civil power, in order that the latter may not too greatly 
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oppress sovereignty as a whole. In the same way, civil power itself 
has‘ undergone constitutional separation into different powers for 
the purpose of reciprocal moderation. All these separations, of 
course, go only to a certain point. They neutralize antagonistic 
forces; they do not destroy them. 

The organization of the state proceeds by different phases, of 
which the most interesting is administrative organization where 
centralization predominates over decentralization. All that pro- 
ceeds, combined as it is with the theories of the corporate institution 
and the separation and balance of powers, leads to a theory of na- 
tional sovereignty which, as I think, accurately resumes the facts. 
I have maintained in addition to the classic separation of govern- 
mental powers defined by Montesquieu a separation of the forms 
of sovereignty. Practically speaking, sovereignty has three forms 
which, in the play of the constitution, combine. We have sover- 
eignty of statute, sovereignty of government, and the individual 
sovereignty of each subject. 

The sovereignty of the constitutional condition is an idea familiar 
to American lawyers, and it is to American law that I owe the idea. 
However, I explain it differently. The American sovereignty is 
explained by delegation; it is that portion of the sovereignty which 
the nation reserved when it delegated power to government. I have 
no liking for the theory of delegation in that it is a fiction and leads 
to a denial that governmental power is original. The government 
takes its power from its own centralizing strength; the national 
corporation, in so far as it is decentralized, draws its own strength 
from the groups of which it is composed. It is this decentralized 
force we find behind the constitution. What is of interest is the 
fact that this explanation enables the recognition that judicial 
authority is an organ of the constitutional sovereign and not of the 
governmental sovereign, because it represents the decentralization 
of the social régime. In this way the power of the courts to declare 
statutes unconstitutional may be explained. 

The sovereignty of government is the governmental power or- 
ganized in a representative form. It may be divided into three 
parts — executive, legislative, and elective; but their analysis would 
lead me farther than I can here go. 

Finally, the idea of sovereignty retained by the individual pro- 
vides room for the two essential elements of a constitutional régime, 
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individual liberty and the element of publicity. The contribution 
made by the form of sovereignty to the common labor of the state 
is the spontaneous collaboration for the public good of individuals 
and of individual enterprises. Without that collaboration the life 
of the modern state would be impossible. 

The bond between these three forms of sovereignty is found in 
the person of the head of the state. It demands for him a strong 
power. Such is the juristic structure, in all its complexity, of mod- 
ern law. I am more happy to submit it to American lawyers, be- 
cause more than one part of its teaching is derived from their own 
constructive effort. 


Maurice Hauriou. 
UNIVERSITY OF TOULOUSE. 
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THE WORD “EQUITABLE” AND ITS APPLICATION 
TO THE ASSIGNMENT OF CHOSES IN ACTION 


M* friend, Professor Cook, has said that the assignee of a 
chose in action has the legal title thereto... I found fault 
with this label which he affixed to his interesting illustrations of 
the alienability of choses in action, contending that the assignee’s 
rights should more properly be called ‘‘equitable.”* In a retort 
courteous, Professor Cook has elaborated his statement and ob- 
jected to my description of the assignee’s rights as equitable and 
especially to my further statement, necessarily implied, that 
because they were equitable they were not legal. In a note to his 
later article Professor Cook says: “If all that Professor Williston 
means is to insist that whatever limitations the assignee’s ‘rights’ 
had when purely equitable they should continue to have when 
they become concurrent, there is little occasion for controversy 
between us. Apparently, however, he means much more.” In 
fact, that is all that I mean, if there be added that I wish a ter- 
minology which shall indicate my meaning. 

I return once more to my thesis not with any undue desire to 
refute my learned friend in regard to the few matters whereon I 
differ from him, but simply to explain somewhat more fully the 
meaning which I attach to my language. I should not undertake 
to do this as a matter of personal justification; but the same mis- 
understandings which have made Professor Cook and myself seem 
much further apart than we are, I am sure, have clouded other 
legal*thought and discussion. 

Most of our trouble here, as so often in the law, is due to that 
ambiguity of language which has been called the worst reproach 
of the common law. Any attempt to avoid this ambiguity by 
adopting new terminology meets with difficulty. We are address- 
ing a profession steeped in the old words and phrases, and all the 
sources of our law in judicial decisions and statutes are expressed 
in them. While, theréfore, new terminology is occasionally un- 





1 29 Harv. L. REv. 816, 836. 2 30 Harv. L. REV. 97. 
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avoidable, and not infrequently helpful if its equivalence to or 
difference from older expressions is clearly indicated, we must 
generally be content with received terminology, making the pre- 
cise sense in which we use it as clear as may be. Even so, mis- 
understanding is not always avoided. 

Lawyers have become accustomed to the ambiguity which lurks 
in the words ‘‘common law,’’ and when one writer refers to the 
common law as opposed to statute law, another lawyer is not 
likely to assume that he means the common law as opposed to 
the Roman system. But where equity and equitable rights are 
concerned, perhaps because the various meanings of the words are 
less sharply defined, there is not infrequent confusion. My learned 
friend emphatically says: * 


“Tf it be ‘confusion’ to attach to the word ‘right’ the adjective 
‘legal’ when the right in question is recognized and sanctioned by a 
court of law, and the adjective ‘equitable’ when the right is recognized 
and sanctioned by a court of equity, I must plead guilty to being hope- 
lessly confused, for that is precisely the way in which I have always 
used these terms. This seems to me to be not only their natural meaning 
but also the only really useful one to attach to them. To me the confu- 
sion appears to lie in the minds of those who assert that there is some 
‘fundamental’ or ‘essential’ characteristic of ‘equitable rights’ — aside 
from the fact that they are recognized and sanctioned by courts of 
equity — which differentiates them from all other classes of ‘rights’ 
and requires us to regard them not merely as equitable but as exclusively 
equitable and not legal, even after they have come to be fully recognized 
and sanctioned by courts of law as well as by courts of equity.” 


There is, of course, no confusion or impropriety in using the word 
“equitable” and “legal” with the meanings stated in this quo- 
tation. They are unquestionably the primary meanings of the 
words. But the words have other meanings, and I indicated that 
I was using them in another sense. I am treading in the footsteps 
of ‘many distinguished judges and lawyers; and while even such 
authority cannot make an unsound principle sound, it can give a 
meaning to a word in legal writing, not open to successful attack. 
The word “equitable,” as applied to rights, has not only the mean- 
ing with which I used it, and also that which my friend prefers, 
but it has others. It has at least the following meanings: 





3 30 Harv. L. REV. 460. 
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1. Exclusively enforceable in courts of chancery; 

2. Enforceable in courts of chancery, though not exclusively ; 

3. Originally enforceable in courts of chancery though no longer 
so, but retaining characteristics which distinguished the right in 
question when enforced in chancery; 

4..Having characteristics of rights enforced by courts of chan- 
cery, though neither now nor at any other time enforced in such 
courts; 

5. Fair or just. 

It may be, and doubtless is, unfortunate that one word should 
have such a variety of meanings, and a law ‘writer may perhaps 
prefer to confine his own use of the word to something less than all 
of these meanings, but that all of them are in good current legal 
use, a little reflection will readily convince the most skeptical. 

I presume this will hardly be doubted so far as the first two 
meanings are concerned. It is the third meaning which seems to 
excite hostility in some writers and teachers of law; but when a 
court or a statute speaks of an equitable defense to an action at 
law, the chances are that the court or the statute is not referring 
to a proceeding in chancery to obtain an injunction, but to a plea 
in an action at law. It is in this sense that courts have used the 
word in the scores of cases where the right of an assignee of a 
chose in action has been called ‘‘equitable,” though his action was 
necessarily brought in a law court. An assignee has for centuries 
recovered in an action at law; and for more than a century has 
rarely had occasion to ask the aid of a court of equity. He was 
not allowed to proceed in equity in any ordinary case,* and with- 
out the aid of any statutes allowing equitable pleas, and long 
before such statutes were passed, a court of law afforded the as- 
signee protection against defenses of the debtor acquired after 
notice of the assignrnent.? Courts which during the nineteenth 
century called the rights of the assignee equitable must, therefore, 
have been using the word “equitable” not as meaning enforceable 
in chancery, but as retaining certain “fundamental” or ‘‘essen- 





4 Since Cator v. Burke, 1 Brown’s Ch. 434 (1785), where an assignee brought suit 
in equity against the maker of a bond and his bill was dismissed because his remedy 
should have been at law, it has been settled that the assignee’s exclusive remedy was 
in courts of law. 

5 See e. g. Winch v. Keely, 1 T. R. 619 (1787); Welch v. Mandeville, 1 Wheat. (U. S.) 
233 (1816); and cases cited by Professor Cook, 29 Harv. L. REv. 824-28. 
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tial” characteristics of equitable rights. It is in this: sense that 
the word is habitually used in code states where law and equity 
are said to be ‘‘merged.”’ There are no longer courts of chancery 
in such states, but certain rights retain not only the characteristics 
of their former days when they were enforced by courts of chan- 
cery, but also the name. 

It would be easy to add further illustrations of this use of 
“‘equitable,”’ but this seems unnecessary. 

An instance of the fourth use may be found where a court says, 
as courts so often say, that an action for money had and received 
is an equitable action, and this statement, J think, will carry to 
the minds of most lawyers a more definite idea than that the action 
is based on principles of fairness.® 

Analogous to this is the common usage which my friend criti- 
cizes of calling various negotiable defenses to a negotiable instru- 
ment, equities. This he deems erroneous, but he will not doubt 
that it is current usage of courts, and if it is considered that a 
maker induced by fraud to sign a promissory note may maintain 
a bill in equity to regain the note, and that the boundaries of his 
defense when sued at law on the note are, identical with those of 
his right to maintain a bill in equity against a holder of the instru- 
ment, the current usage may not seem strange. 

For the fifth meaning of “equitable,” it is enough to refer to the 
dictionary. 

One who in the discussion of legal theory uses the word may 
fairly be expected to make it clear in which of these meanings he 
is using it; but he can hardly be reproached if he does this for 
using the word in any of these senses. The simplest way that 
occurs to me of avoiding a part at least of the ambiguity is by 
using the word “chancery,” instead of “equity” for the descrip- 
tion of mere questions of procedure. But, in any event, one who 





6 “Tt has been held that the action for money had and received, being an equitable 
remedy, lies generally where a bill in equity will lie, and that decisions, therefore, in 
Chancery, which recognize the principle, may be justly held to sustain it. Culbreath 
v. Culbreath, 7 Ga. 64, 50 Am. Dec. 375, 381. This has been thought, however, to 
be too broad and indefinite a statement. The better rule is laid down in Moore 2. 
Mandlebaum, 8 Mich. 433, 448, to the effect that as a general rule, where money has 
been received by a defendant under any state of facts which would, in a court of equity 
entitle the plaintiff to a decree for the money, when that is the specific relief sought, 
the same state of facts will entitle him to recover in an action for money had and 
received.” Bither v. Packard, 115 Me. 306, 312, 98 Atl. 929, 932 (1916). 
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wishes to understand Anglo-American law as it has been written, 
must be prepared to recognize these different meanings, and 
must also be prepared to recognize a corresponding ambiguity in 
the antithesis to “equitable.” The antithesis to the fifth meaning 
which I have given of that word is “inequitable,” but the anti- 
thesis in each of the other cases can be nothing but “legal,” which 
has, moreover, still another meaning as opposed to “illegal.” If, 
then, a right is said to be equitable, rather than legal, and “‘equi- 
table”? appears or is stated to be used in the sense of having or 
‘retaining the characteristics of a right enforced in chancery though 
now enforced at law, it should not be understood as a denial that 
the right has any of the characteristics of a right enforced by a 
court of law, for obviously it has the particular characteristic of 
being itself enforceable in a court of law; but that it preserves or 
has some fundamental characteristics of rights enforced in chancery 
which differ from rights ordinarily enforced by a court of law. 

Though Professor Cook summarizes my argument with verbal 
fairness,’ the ambiguity of meaning in “legal,” and “equitable,” 
lurks in his summary, and in his subsequent discussion, by giving 
to those words the meaning which he uses as their exclusive one, 
he magnifies a difference between us into undue proportions. In 
the main we agree. 

Not only do I assent to the statement of Professor Cook quoted 
at the beginning of this article, but I also cordially agree with his 
statement that ‘the ownership of a chose in action is a complex 
aggregate of jural relations.” He criticizes my statement of his 
position as inadequate for a failure to recognize that the assignee 
instead of “‘a right,” has a variety of rights, privileges, powers, and 
immunities. I must express my regret for any inadequate presenta- 
tion of his views; yet in different language, it was also my purpose 
to insist upon, what he insists upon, namely, the lack of all the 
incidents of full ownership in the assignee. To speak of him as 
“owner,” is an ambiguous statement which cannot well be tra- 
versed or admitted. The same may be said of the statement that 
the assignee has a “legal title.” If by this is meant that the as- 
signee enforces his rights in a court of law, it is certainly true, and 
has been for centuries; and it would please me better to have 
that idea expressed in that way. 





7 30 Harv. L. REv. 462. 
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As I cordially agreed with most of what Professor Cook wrote, 
I did not deem it necessary to repeat all that he had written. 
What I criticized, and still criticize, is that after having explained 
that the assignee, prior to notice to the debtor, has not all the 
rights, privileges, powers, and immunities of full ownership, he 
thereafter habitually calls the assignee “owner” and possessed of 
the “legal title,” and gives the weight of his approval to the equally 
ambiguous statements of others. 

It is because I deem it important to define the extent of the 
ownership of an assignee, that I believe it to be desirable to speak 
of his ownership as “‘equitable.”’* If that word is given the mean- 
ing which I have ventured to give it, I believe that this will with- 
out elaboration define in a not inexact way the rights, privileges, 
powers, and immunities of an assignee of a chose in action, not only 
as they are generally in the law today, but as they ought to be. 

I quite agree also that when any property is alienated the as- 
signee is invested by the law with rights similar to the assignor’s 
and does not, strictly speaking, become the owner of the same 
rights. There is, however, this difference between contractual 
choses in action, at least, and other property, that while the 
boundaries of most rights and liabilities are determined by the law 
without a hampering general principle, so that a transferee of most 
property can be given such rights as may seem advisable, it is 
otherwise in the case of contracts. The law in recognizing their 
validity has established the principle that the boundaries of con- 
tractual obligation are fixed by the expressed mutual assent of the 
parties. The law may give defenses to contracts or limit their 
operation for any reason of policy without regard to expressions of 
assent by the parties, but if it imposes liability upon them different 
from that which they have assumed in terms express, or fairly to 
be implied, it is violating an established principle. And this it 
certainly seems to do when it holds A liable to C (an assignee) 
without his assent on a contractual obligation to pay B (an 
assignor). Where, however, the difference in the nature of the 
obligation is merely formal or of negligible practical importance, 





8 If in every case where I have used “right” or “rights” in this and in my pre- 
ceding article the words “privileges, powers, and immunities” be added, in the 
reader’s mind my argument will not be affected. 

9 See also Ames, LEGAL EssAys, 194. 10 Compare Ames, LEGAL Essays, 210. 
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the technical objection may be and has been disregarded.. Other- 
wise a state bankruptcy law, such as was in force in a number of 
states prior to 1898, vesting title to the bankrupt’s contracts in his 
assignee, would have violated the clause of the federal constitution 
prohibiting the impairment of contracts. 

I agree that the “equitable origin [of the rights of the assignee] 
must never be lost sight of if we are to understand the present 
state of our law;”" and I think the best way to avoid losing sight 
of this important fact is to call the right or ownership, or rights, 
privileges, powers, and immunities of the assignee equitable. The 
surest way to induce losing sight of the origin, or to induce the be- 
lief that the origin is now of no importance, is to say the assignee 
is the owner and has the legal title. 

I also agree that if the assignee gives notice of his assignment 
to the debtor, and no invalidating circumstance has happened 
between the assignment and the notice, the assignee is vested with 
all the rights, privileges, powers, and immunities of an owner. Why 
then bother about calling his ownership equitable? Because it fur- 
nishes an answer to other situations than that just supposed and 
enlightens us on the effect of the assignment without the notice. 

I see little occasion for discussion whether the right of the as- 
signee is equitable in any other sense of the word than that in which 
I have used it, but I certainly agree with Professor Cook’s propo- 
sition that the ownership of the assignee, such as it is, is ‘‘con- 
currently legal and equitable” in the sense that it is “recognized 
and sanctioned both by common law and equity.’’ Could any one 
doubt it? Certainly, I do not. 

I more than cordially agree with Professor Cook’s statement 
that even if it be admitted argumentatively that rights enforced 
by courts of equity have such a fundamental characteristic as I 
have attributed to them, Cant 


“.. . it does not follow that they necessarily lost this characteristic when 
in the course of the development of our law they came to be recognized 
and sanctioned by courts of law. ... Thére is no inherent reason why 
the chancellor should change his views as to their scope, or why the law 
court, recognizing their historical origin may not give them precisely 
the same limitations they previously had when exclusively equitable.” ” 





1 Professor Cook, 29 Harv. L. REv. 831. 
12 30 Harv. L. Rev. 467. (Italics are Professor Cook’s.) 
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My whole essay was aimed to establish the truth of this statement 
put in the positive form that there is an inherent reason why the 
law courts, not only because of the historical origin of the rights in 
question, but because of the fact that thereby just results will be 
secured, should give them their old limitations. 

The misunderstanding between Professor Cook and myself, I 
conceive, to have been chiefly due to the fact that we are interested 
primarily in different aspects of the question, and therefore lay 
our emphasis differently. His interest seems largely in theoretical 
classification and analysis of jural relations, and in what is “‘in- 
trinsically necessary.” I do not dispute the value of such work, 
but it is not my primary interest. My main concern is wholly 
practical, both in regard to the results achieved concerning choses 
in action, and in regard to terminology. When I speak of what is 
“possible,” I refer to what seems to me a legal possibility for a 
court bound by the system of Anglo-American common iaw, not 
to what is a conceivable idea in general jurisprudence. 

In a passage that I have quoted from my learned brother’s essay, 
he doubts the existence of essential or fundamental characteristics 
in rights developed by courts of chancery. He also casts doubt 
upon the generality of application of the principles of purchase for 
value,” and the allegation that an innocently acquired legal title 
will prevail over an equitable right he regards as a striking example 
of formalistic jurisprudence.“ Here, I cannot go along with him. 
I should be reluctant to believe that the jurisdiction of chancery 
had no further unifying characteristic than that of a kind of tres- 
pass on the case, developed to include odds and ends for which 
the legal writs afforded no redress. In its origin doubtless this 
may describe chancery jurisdiction, but without imitating Black- 
stone in his admiration of the laws of England, I take pleasure in 
believing that for centuries, not only has it been characteristic of the 
rights enforced by equity that they are directed primarily against 
one person, and secondarily against those who stand in no better 
position (that is, donees or purchasers with notice); but that this 
way of working out most of the legal problems with which equity 
has had to deal is valuable and should not be given up. If this is 
true, it follows as a natural and necessary consequence of the es- 
sential characteristics of personal rights, that a right to property 





3 30 Harv. L. REv. 476. 30 Harv L. REv. 481. 
3 , 
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which is valid against. one person, or set of persons, is ineffective 
when title to the property gets into the hands of another person. 
Such a rule is no more “‘formalistic” than the rule that a purchaser 
of real estate from one who has already conveyed it, acquires title 
if he is a purchaser for value without notice, and the prior convey- 
ance has not been recorded. “Axiomatic” is a better word than 
“formalistic” to express the rule. 

Even if I had no faith in the principles to which I have just 
referred, I should still advocate a method of speech not misleading 
to courts and lawyers who still preserve their faith in them.” 

Professor Cook argues that the terms “ownership” and “legal 
title,” may well be applied to the qualified ownership of an assignee 
because of the analogy of the recording acts. I believe it is not 
wholly by accident, that the best illustration which he can find for 
a dealing with rights by courts of law in a manner analogous to 
that of courts of chancery is that furnished by recording acts—a 
modern statutory creation. The illustration proves that there is 
no impossibility in achieving through the procedure of a court of 
law the results achieved in many instances by courts of equity, 
but it certainly does not show that the common law has tended 
to develop a similar kind of qualified ownership; or even that 
common-law courts, however unnecessarily, have not been antago- 
nistic to it. 

The. subject is a large one and worth a much fuller treatment 
and illustration than it is in my power to give, but I will submit a 
few suggestions in support of my belief that there is a real danger 
that the old boundaries of an assignee’s rights first established by 
courts of equity, and afterwards adopted by courts of law, will be 
lost sight of when the assignee sues in his own name if his right is 
described as a legal title; or when it is said without more that the 
assignee of a chose in action is the owner of it. 

The doctrine of stoppage in transitu was first developed by courts 





1%’ For example, a few weeks ago the Supreme Court of the United States said in 
Duncan Townsite v. Lane, 245 U.S. 308, 311 (1917): “The doctrine of bond fide pur- 
chaser for value applies only to purchasers of the legal estate. Hawley v. Diller, 178 
U. S. 476, 484 (1899). It ‘is in no respect a rule of property, but a rule of inaction.’ 
PomEROY, Equity JURISPRUDENCE, § 743. It is a shield by which the purchaser of a 
legal title may protect himself against the holder of an equity, not a sword by which 
the owner of an equity may overcome the holder of both the legal title and an equity. 
Boone 2. Chiles, ro Pet. (U, S.) 177, 210 (1836).” 
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of equity, and it is probable that had the right continued to be 
enforced by courts of equity, it would have been available, like 
other equitable rights, against all but innocent purchasers for 
value;!’ and that the price due under a subsale could have been 
subjected to the creditor’s right if the goods themselves had passed 
into the hands of such a purchaser, but courts of law having taken 
charge of the matter, have fixed different boundaries to the right, 
which are arbitrary, and based, I venture to believe, not on teleo- 
logical considerations, but on ignorance and procedural inade- 
quacies.'8 The seller’s rights are still qualified now that they are 
enforced by courts of law, and the qualifications are in effect nar- 
rower than those imposed in equity; but the main point is that they 
are different, and I think worse than they would have been had the 
fundamental and essential characteristic of an equitable right been 
preserved. 

It is interesting to observe the different results which have been 
achieved in mortgages, and in conditional sales of chattels. The 
inability (not necessary but actual) of courts of law to recognize 
ownership qualified on equitable principles has made a confusion 
of the latter subject which can be cured only by statute. In deal- 
ing with the-security of a mortgage involving the same situation 
in all but form, courts of equity have established the principles 
which should govern a title held merely for security; and when 
they had thus clearly marked out the road which should have 
been followed, there is no inherent reason why courts of law should 
not have been able to work out analogous results with conditional 
sales. But for the most part they have failed to do so!*—- not 
from any inherent inadequacy of procedure, but from an inability to 
understand clearly that a seller might have the “legal title” and 
the buyer a beneficial ownership which should be a property and. 
not simply a contract right. 

The same difficulty in recognizing ownership qualified on equi- 
table principles, has prevented courts from dealing satisfactorily 
with the rights of parties in goods shipped under bills of lading. 
In order to secure payment to the seller of the price of goods or to 
secure a loan by a banker who has advanced the price, bills of 





16 Wiseman v. Vandeputt, 2 Vernon, 203 (1690); Snee v. Prescot, 1 Atk. 245 (1743). 
17 See the opinion of Hardwick, in Snee v. Prescot, 1 Atk. 245 (1743). 
18 See WILLISTON ON SALES, §§ 525, 536-38. 19 WILLISTON on SALEs § 579 
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lading are constantly made out to the order of the seller or of the 
banker when they are shipped in conformity with an order of a 
buyer, or under a contract with a buyer. That the consignee named 
in the bill of lading or the holder of it to whom it was assigned for 
security has a property interest in the goods, and that, neverthe- 
less, the buyer also has a property right, has seemed extremely 
difficult for the courts of common law to grasp,”° although such a 
conception clearly underlay the customs of the merchants who 
adopted the methods in use. That one or the other party must 
have the “‘legal title,” and if one has it the other can have only a 
contract right, has seemed to too many courts a necessary truth. 
It has taken statutes to correct this evil. 

The qualified ownership derived from an infant or insane person, 
or one under duress, also may profitably be compared with owner- 
ship qualified on equitable principles by fraud or mistake in its 
acquisition. Where the limitation was established by courts of 
law attention seems to have been centered on the character of the 
original transaction, and the hardship to a subsequent innocent 
purchaser who obtained title in good faith was not weighed against 
the hardship of the original owner.”! So far as duress is concerned, 
this has been changed in modern times under the influence of 
courts of equity.” It was comparatively easy for courts of law to 
make this change of the rule in regard to duress, because not only 
did they have the example of the equitable defenses of fraud and 
mistake, but the doctrine of undue influence could not well be kept 
permanently separate from the doctrine of duress, though even yet 
the boundaries of the latter doctrine are injuriously affected in many 
jurisdictions by the narrow limitations of the common law. 

I cannot see that there is any danger whatever that an assignee, 
if his right, title, or ownership is described as equitable, is likely to 
be deprived of any of the rights, privileges, powers, and immunities 
which Professor Cook and I would both give him; but I feel satis- 


20 See WILLISTON on SALES, §§ 281, efc. 

21 “The law regards chiefly the right of the plaintiff and gives judgment that he 
recover the land, debt, or damages because they are his. Equity lays stress on the 
duty of the defendant, and decrees that he do or refrain from doing a certain thing 
because he ought to act or forbear.” Ames, LEGAL Essays, 232. 

# For the early law see Sheppard’s Touchstone, page 61: “For if one threaten 
another to kill or maim him, if he will not seal a deed to a stranger, and thereupon he 
do so; this is void as if it were to the party himself.” The modern law is shown by 
Fairbanks v. Snow, 145 Mass. 153, 13 N. E. 596. 
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fied that when the assignee is simply said to be the “owner” of 
the chose in action and to have the “legal title” thereto, many 
will enlarge the scope of his rights, privileges, powers, and immunities 
beyond what they have been in the past and beyond what I be- 
lieve to be just. And for the most part, they will do this not 
because of any consideration of teleological fitness, but by mechani- 
cal reasoning from the words “‘owner”’ and “legal title.” The idea 
is so ingrained in the mind of the modern judge, lawyer, and layman, 
that all property and all rights are assignable, that emphasis must 
be laid on limitations rather than the reverse. I find that most 
members of a first-year class, consisting of intelligent college gradu- 
ates, generally assume at the outset of a discussion of the subject 
not only that all rights in choses in action can be effectively assigned, 
but that all duties under them may also be assigned. 

The statutes which purport to vest legal title of the chose in 
action in the assignee,” are not, I believe, carefully reasoned en- 
actments for the purpose of enlarging the rights of an assignee in 
any other than a procedural way; but certainly they seem to justify 
an argument that their effect is more than procedural. I have at 
least one learned friend who holds this belief. Probably when an 
English judge said that “Henceforth in all courts a debt must be 
regarded as a piece of property capable of legal assignment in the 
same sense as a bale of goods,’’™ he meant more than the judge 
who said that the Judicature Act does not “give any new rights, 
but only affords-a new mode of enforcing old rights;”* but how 
much more I do not believe he had defined in his own mind. 

The second mode of expression marks boundaries exactly, the 
first does not. If, as I infer from the passage quoted from Pro- 
fessor Cook, near the beginning of this article, he agrees with me 
that the rights, privileges, powers, and immunities of the assignee . 
are or should be changed only procedurally by the allowance of an 
action in his own name, I should regret to lose, on account of any 
difference in terminology, an ally in the war against those who 
would give the assignee more enlarged substantive rights. 

Samuel Williston. 


Harvarp LAw ScHOooL, 
CAMBRIDGE, Mass. 





% 30 Harv. L. REv. 105. 
* Fitzroy v. Cave, [1905] 2 K. B. 364, 373. 
% Walker v. Bradford Old Bank, 12 Q. B. D. sr1, 515 (1883). 
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SOME ASPECTS OF FIFTEENTH-CENTURY 
CHANCERY 


I 


y is now more than thirty years since Justice Holmes in a bril- 

liant and daring essay’ set on foot an inquiry? which has re- 
vealed the remote beginnings of English equity. Equity and 
common law originated in one and the same procedure and existed 
for a long time, not only side by side, but quite undifferentiated 
from each other. Their origin is to be found in the system of royal 
justice which the genius of Henry II converted into the common 
law; but this royal justice was in the beginning as much outside 
of, or even antagonistic to, the ordinary judicial system of the 
Anglo-Norman state as was ever the later equity of the Chancellor. 
There was no equity as a separate body of law; for the king’s jus- 
tices felt themselves able to dispense such equity as justice require. 
In fact to speak of law and equity is to import into the twelfth 
and thirteenth centuries a modern distinction which is absent. 
Just as Bracton was inclined to see in the King’s Bench and Coun- 
cil but one court, so he regarded equity as an active, mitigating 
principle working in and through the administration of royal 
justice. The manner in which equity in this sense disappeared 
from the common law is become common knowledge. The jeal- 
ousy of parliament, which may be but the reflection of the attitude 
of the community at large, the realization that the power to make 
new writs is a power to make new law, forced the writs into a closed 
cycle, and put an end to the free development of the common law. 
' Without doubt the judges, who seem to become more conservative 
as ecclesiastics sit more rarely on the bench, furthered this re- 
strictive movement. At all events the law became so rigid and in- 
flexible, its practitioners were so absorbed in nice questions of form 





1 “Early English Equity,” 1 L. Quart. REv. 162; Srtect Essays IN ANGLO- 
AMERICAN LEGAL History, II, 705. 

2 Through the work of Maitland, and more recently of Mr. Bolland this new field 
has been explored. Dr. Hazeltine has well summarized the results of the earlier 
work: “The Early History of English Equity,” Essays iv Lrecat History (ed, 
Vinogradoff), 261. A very careful treatment of the whole subject is given by 
George Burton Adams, “The Origin of English Equity,” 16 Cot. L. Rev, 87. 
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and pleading, that there was no longer room for equity. This has 
become the situation early in the fourteenth century; as a result-a 
new field for the royal prerogative is found and equity is adminis- 
tered in the council from which in the next century the Court of 
Chancery breaks off. 

If this view be correct, equity antedates the appearance of 
chancery as a court by more than two hundred years. It has not 
been accepted without challenge and the question of the continuity 
of equity has been raised.* Into this question I do not propose to 
enter; for I am concerned primarily with the evolution of equitable 
doctrines through chancery in the fifteenth century. The lines 
upon which modern equity has developed were determined in this 
crucial period. For good or ill equity is outside the common law, 
even antagonistic to it. It. becomes in a very real sense a rival 
system, as contemporary testimony bears witness. “For these 
two lawes,” complains an aggrieved sergeant,’ ‘“‘one being con- 
trarye to the other cannot stande together but one must be as 
voyde. Wherefore it must needs followe, that, if this lawe be main- 
tayned in chauncery by a subpoena, the common lawe which is 
contrarie to that, must needs be as voyde and of none effect.” 
Although it has become the fashion® to discount the opposition 


between equity and law, this very opposition was an important 
factor in the fifteenth century. One should notice further that the 
shaping of equity is in the hands of ecclesiastics who knew little of 
the common law but a good deal of another system; their inter- 
ference with the law is indirect, but more marked in that they 
act through an independent court. For the future there will be 
two distinct bodies of doctrine which clash with each other. Thus 





8 See Holdsworth in 26 YALE L. J. 1, and the reply of Professor Adams, 26 YALE 
L. J. 550. As Professor Adams has pointed out, there is no necessary disagreement in 
the two positions. It should be noticed, however, that the term, “equity,” is com- 
monly used in the courts of law in the sense of analogy (BROOKE, ABR., Parliament, 
13, 19 f.), whereas in St. German’s treatment equity excepts from the law on grounds 
supplied by reason and conscience. See Vinogradoff in 24 L. Quart. REV. 379. Though 
upon the institutional side there seems to be no break in the continuous development 
of equity, the use of the words, “reason” and “conscience,” indicates the reception of 
new doctrines through which the older equity is quite transformed. 

4 “A Replication of a Serjaunte . .. ,” HARGRAVE, TRACTS, 323, 325. 

5 FE. g. MAITLAND, Equity, 17 ff. But cf. Hohfeld, “The Relations between Equity 
and Law,” 11 Micu. L. Rev. 537; “The Conflict of Equity and Law,” 26 Yate L. SJ. 
767. Professor Hohfeld’s argument appears to me to be unanswerable. 

* Holdsworth, “The Early History of Equity,” 13 Micu. L. REv. 294. 
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English equity becomes a radically different thing from what it 
would have been had it remained a part of the common law. 
Fifteenth-century chancery presents a number of interesting 
problems. One of the first relates to the organization of the Court 
of Chancery itself. Many cases that seem to begin in chancery 
are in fact heard and determined in the council. Hence an attempt 
must be made to differentiate the two jurisdictions and to deter- 
mine when and how chancery became an independent court. We 
know further that the Chancellor sometimes consulted judges and 
even apprentices of the law. Was this a normal or abnormal pro- 
cedure, or, what is more important, does it indicate that chancery 
borrowed from the common law or at least followed the analogy of 
legal doctrines? Again the rivalry between the two courts which 
culminated in the struggle between Coke and Lord Ellesmere is 
exhibited plainly in the fifteenth century. How far did the fear of 
an encroaching, competing court influence and stimulate the growth 
of the common law itself? Finally we may ask the most important 
question of all: In what kinds of cases did the Chancellor grant 
relief, and what was the basis of the doctrines he developed? Con- 
trary to a somewhat general notion, I venture to suggest that most 
of these questions have not been finally solved, and, though I make 


no pretense of possessing the talisman, I propose to examine the 
material out of which the final solution may perhaps be worked. 


II 


As the common practice has been to place great reliance upon 
the Year Books it will be well to take notice of them first. For the 
collection of the cases, most of which are very familiar, I have 
relied upon the abridgments. The oldest abridgment’ notices but 
four cases, one under the title ‘Conscience’? and three under 
“Sub pena.” Fitzherbert * has some twenty-three, or as you please 
to count, twenty-four entries, all under the title, “Sub pena.” 
Brooke’s ‘‘Abridgment” has the most complete collection and is 
further distinguished by a more discriminating classification.® His 





7 StaTHAM’s ABRIDGMENT, Epitome Annalium Librorum Tempore Henrici Sexti, 
was published circa 1495. 

8 Fitzherbert has all of Statham’s cases; in at least one instance he appears to 
have copied Statham verbatim: Firz. ABr., Sub pena, 23; STATHAM, ABR., Conscience, 1. 

® In addition to the titles quoted, notes concerning chancery and equity will be 


g 
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most extensive title, ‘“Feffementes al uses,” ?° unfortunately 
throws little light on equity; the most interesting cases will be 
found under “Conscience & Sub pena & Iniunctions.”’ 

The weakness of this line of authority is revealed by a cursory 
examination. It represents in the main an extremely brief period, 
the short reign of Edward IV; perhaps this is explained by the 
fact that the appearance of a chancery case in the Year Book is 
largely fortuitous. Moreover a goodly number of these reports 
are inaptly described as cases. They are mere incidental references 
to chancery in an action at common law, as, for example, the re- 
mark ™ of Moyle, J., in a writ of Quare Impedit, or Littleton’s 
casual statement,” “‘Jeo veia un foits un Subpena port par tiel.” 
Again an equity case is rehearsed in an action of debt,” or there 
is a necessary reference to chancery because an injunction has 
“arrested” judgment in trespass in the King’s Bench.“ If to 
these be added the extra-judicial expositions of ‘‘conscience” by 
the judges and an occasional reporter’s note, fully half the cases 
are accounted for. The remaining half do purport to be real pro- 
ceedings in chancery, but they are cases in which the Chancellor 
sought the advice of the judges, sergeants and even apprentices, 
usually in the Exchequer Chamber. Now from this the inference 
has been drawn that the Chancellor constantly resorted to the 
advice of the judges before deciding a doubtful case. I do not 
think the evidence of the Year Books is of great value upon this 
point; for the mere fact that a number of cases of consultation is 
reported is quite without significance. It is precisely those cases 
in which a common-law judge did assist that the reporter will take 
down in his notebook. The apprentice is a regular attendant of 
‘the common-law courts; that is an important part of his education. . 
He does not attend hearings in chancery, and his opportunity to 
report an equity case is chiefly through the arguments before the 
judges. It is certainly worthy of note that the decrees in chancery,” 





found under Actio sur le cas; Barre; Courts; Iudges, Iustices et lour power; Iudgemen- 
tes; Iurisdiction; Parliament; eéc. 

10 Probably the collection of cases under this title was occasioned by the passage 
of the Statute of Uses. 

1 Y, B. 6 Epw. IV, 10. 2 (ad fin.). See also Y. B. 21 Epw. IV, 22. 6. 

2 Y. B. 7 Epw. IV, 18. 16. 8 Y. B. 37 HEN. VI, 13. 3. 

4 Y, B. 22 Epw. IV, 37. 21. 

% Of the decrees which I have been able to examine, the great majority is made 
by the Chancellor alone. 
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so far as they are at present available, do not bear out the notion 
of frequent consultation. Further, many of the cases in the Ex- 
chequer Chamber concern uses; this is not without significance. 
Whatever his general attitude, the common lawyer realized that 
in protecting the use the Chancellor was doing a work of vast im- 
portance. Indeed, it is not improbable that one reason why the 
common law failed to give any legal effect to the use was that to 
do so would rob that device of much of its efficacy. If the state- 
ment ° of Frowyk, C. J., be correct, in the time of Henry V the 
greater part of the land of England was in feoffment to uses; judges 
and attorneys, like other men, were vitally interested in the pro- 
tection of the use. Again, as Spence!’ has pointed out, once the 
use is recognized, there is no occasion to depart from regular legal 
rules; and, as the Chancellor sought to direct the use by analogy 
to rules governing the devolution of the legal estate, the presence 
of the judges was necessary and important. But the Year Books 
do not explain why or how the Chancellor came to enforce uses, 
nor do they give much evidence of his theory and practice. 

With regard to the cases as a whole, two observations may be 
made. The judges often base their advice, not upon the law, but 
upon their own ideas of “conscience.” In an interesting argument, 
which unfortunately is reported only in an abridgment,'* Prisot, 
C. J., pressed very- strongly a legal analogy; he was interrupted by 
Fortescue,!* C. J., who said, ‘Nous sumus a arguer la consciens icy 
et nemy la ley... .” This is an important admission in that it 
recognizes “‘conscience”’ as a juristic principle which finds its proper 
application in chancery. But to accept such interpretations of 
“‘conscience”’ as appear in the remarks of the judges is to approach 
the doctrines of equity from the wrong direction. In the second ' 
place, the reports come from hostile, or at all events, prejudiced 





16 Y. B. 15 HEN. VII, 13. 1. In the Year Book the name is spelled Frowike. It 
is doubtful whether he was Chief Justice at this time. Cf. Foss, JupGEs, sub nom., 
Frowyk. The statement quoted is repeated by Coxe, Co. Litt. 272 a. 

17 1 Eq. Jur. 384. 

18 Frtz. ABr., Sub pena, 23. 

19 Perhaps Fortescue’s aspirations to the chancellorship, which he later asserted he | 
had held, gave him a peculiar tenderness for “conscience.” The derivation he sug- 
gests for the word (“consciens dicitur a con et scio, quasi simul scire cum deo, scilicet de 
sauer la volunte de dieu cy procheine come reason puit’’) seems to indicate a familarity 
with scholastic philosophy. Cf. DIALOGUS DE FUNDAMENTIS LEGUM ANGLIE, f. vii, 
verso. 
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witnesses. It was a constant complaint of the common lawyer 
that the Chancellor did not acquaint himself sufficiently with the 
common law; indeed Coke” singles out Sir Robert Parning for 
especial praise for that he “knowing that he that knew not the 
common law could never well judge in equity . . . did usually sit in 
the Court of Common Pleas . . . and heard matters in law there 
debated.” But this practice of the earlier chancellors, admirable 
as it may have been,” was not followed by the ecclesiastical chan- 
cellors of the fifteenth century. In consequence it is not surprising 
that judges and sergeants took such opportunity as a common 
hearing in the Exchequer Chamber afforded to express themselves 
vigorously on what should be the principles and practice of the 
Court of Chancery, so much so as sometimes to draw a sharp re- 
proof.” Hence it is necessary to read their statements in the light 
of their prejudices. 

I do not wish to belittle the Year-Book reports of chancery cases; 
merely do I desire to emphasize their limitations. They preserve 
the only extant accounts of what the Chancellor is supposed to 
have said and some of his remarks are very interesting. It would 
be a real loss did we not have a generalization ™ of the “cases 
of conscience” from the mouth of the Chancellor; nor can one 
overlook the vividly reported debates, the sudden outburst of 
Cardinal Morton ™ who justified a subpoena by saying, “Nullus 
recedat a Curia Cancellariae sine remedio,” and Bishop Stillington’s 
_ maxim,” ‘‘ Deus est procurator fatuorum.”* These and many more 
are of great value, as is likewise the evidence of the pressure 
exerted by chancery upon the common law.” Thus if they be 





20 4 Inst. Cap. viii, 79. Parning was, in Coke’s words, “Chief Justice of England,” 
before he was made Chancellor. 

*1 It excited such violent admiration in Lord Campbell that he supposes Parning 
to have “laid the foundation-stone of that temple of justice, afterwards reared to such 
fair proportions by an Ellesmere, a Nottingham, and a Hardwicke.” LIvEs OF THE 
CHANCELLORS, (3 ed.), I, 246. 

2 An attorney who sought to parade his views was halted by the abrupt statement, 
“ne parlez puis de Vautorite de cest court.” Y.B. 27 Hen. VIII, 14. 6 (ad fin.). 

% Y. B. 7 Hen. VII, ro. 2. 4 Y. B. 4 HEn. VII, 4. 8. 

% Y. B. 8 Epw. IV, 4. 11. 

% The Y. B. reads, “futurorum,” an obvious mistake. See 24 L. Quart. REv. 
373, 380. 

7 E.g., Fairfax, J., in Y.B. 21 Epw. IV, 22. 6. Note the surprising assertion that 
the King’s Bench may issue an injunction. A clearer statement appears in BRooKE, 
Asr., Conscience, 21. 
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properly utilized and brought into relation with other material, 
no misapprehension will result; but to rely upon them for adequate 
evidence of the jurisdiction of chancery is to invite error. And yet 
this is precisely what has often been done. Out of a mass of books 
West’s “Symboleography” may be instanced as typical. His 
analysis of ‘‘causes remediable in Chancery,” is .based largely 
upon these very cases, supplemented by references to the “ Diver- 
sity of Courts” and “Doctor and Student.”” The latter treatise is 
indeed of unique importance, but it has often been misinterpreted. 
Even a more striking example is that of Coke, whose account of 
chancery ** is not merely colored by his native bias, but is subject - 
to the same limitations in the matter of authority. Thus the tra- 
dition became established, and it has endured to our own time. 
Now the vice of this method of approach is not only that it ig- 
nores the material out of which a study of chancery should be made, 
but it persists in envisaging equitable doctrines through the me- 
dium of common law. In part this is responsible for the widespread 
impression that the chancellors decided cases without regard to 
principle or precedent, and gave free play to whim and caprice. 
It has led also to a somewhat contemptuous view * of the Court of 
Chancery and to an utterly inadequate conception of the extent of 
its jurisdiction. We are thus treated to a picture of chancery 
painted by the common lawyer, —a picture that is not simply 
imperfect, but in many particulars untrue. 

The only satisfactory evidence of the actual proceedings in chan- . 
cery is to be found in a series of documents preserved in the Public 
Record Office and known as the Early Chancery Proceedings.*! 
This collection contains petitions addressed to the chancellors 
from the time of Richard II to the early years of Henry VIII. It 
is estimated that there are some three hundred thousand; the mere 
number is bewildering, and it is only since the record office has 
begun to prepare careful calendars *®” that anyone will have the 





28 SYMBOLEOGRAPHY OF THE CHAUNCERY (ed. 1618), § 18. 

29 4 Inst. Cap. viii. 

30 EF. g., Reeves, Hist. or Enc. Law, (2 ed.), III, 384: “Its jurisdiction did not 
comprehend a great extent and the exercise of it was feeble and imperfect . . .” 

31 Hereafter cited: E. C. P. The petitions are divided into bundles. There is no 
standard method of citation; for convenience I have adopted the method of indicating 
the number of the bundle in Roman numerals and the number of the petition in 
Arabic numerals. Thus, X:10 means Bundle ten, petition ten. 

% The calendars are more useful to a pedigree hunter than a legal historian; for, 
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hardihood to attack so huge a mass of material. A portion, un- 
fortunately very small, of the petitions has been published. When 
the Calendars of Chancery for the reign of Elizabeth were printed 
the commissioners published a number of specimen petitions drawn 
from the earlier series. It is impossible to tell upon what principle 
of selection they proceeded, nor how far the petitions there pre- 
sented are representative of the whole body. In 1896 the Selden 
Society carried on the work, abandoned half a century earlier, 
with the ‘‘Select Cases in Chancery,” * edited by Mr. W. P. 
Baildon. Elsewhere other specimens will be found, but although 
much good work has been done, the fact remains that less than one 
per cent of the petitions is as yet published. 

The standard collections have rendered the form of the petition ® 
so familiar as to require no comment, but one of its defects as evi- 
dence must be noticed. So far as its extraordinary jurisdiction is 
concerned, chancery * was not a court of record in the fifteenth 





though names of parties and places are always given in detail, the reader is often left 
to guess the nature of the suit. 

% In this collection all the petitions in Bundle III are printed, and in addition a 
number of select petitions. Mr. Baildon has prepared the first scholarly edition of the 
Chancery Proceedings. 

4 ARCHAEOLOGIA, 59 (Part. I) 1; 60 (Part II) 353, collected by C. Trice Martin, 
Esq.; THe AntTiQguary, IV, 185; V, 38, collected by S. R. Bird, Esq. In Oxrorp 
STUDIES IN SOCIAL AND LEGAL History, IV, 172, I have brought together petitions 
to illustrate the treatment of contract in chancery. If other printed specimens exist 
I am not familiar with them. 

% The statement of the case is frequently so informal and in language so uncouth 
or obscure that it seems clear that many petitioners were without professional advice. 
This marked characteristic of the chancery petitions was found to have a counterpart 
in the Bills in Eyre, recently discovered by Mr. Bolland, and published in 30 S. S. 
In the first enthusiasm of discovery, it was assumed [e. g., Pollock, “Transformation 
of Equity,” Essays in Lecat History (ed. Vinogradoff), 291], that in the bills the 
ancestor of the petition was at last found. This assumption has not stood the test of 
careful analysis, and the better opinion seems to be that the petition in chancery de- 
veloped from the petition to the council. Holdsworth, 26 Yate L. J. 14; Adams, 
16 Cor. L. REv. 87, 98; Powicke, 30 ENc. Hist. REV. 330, 332; BALDwin, KINc’s 
CoUNCIL, 283, note 1. 

%6 There was a common-law side to the Court of Chancery of which a familiar account 
is given by Coke, 4 Lwst. Cap. viii, 79. For the most part the proceedings were begun 
by common-law process, and it is generally agreed that in the exercise of this juris- 
diction the Chancellor followed the law and could not advert to matters of conscience. 
Since Pike published the case of Hals v. Hyncley, 1 L. Quart. REV. 443, it has been 
known that these proceedings sometimes began by bill, and that the defendant was 
brought into court by subpcena. Hence one must always be on one’s guard; for a 
petition in the Early Chancery Proceedings may involve a case on the common-law 
side of the court. 
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century. The decrees were not enrolled,’ and the only record 
which we have of them is in the chance case when the decree was 
indorsed upon the bill itself. The absence of records gives color to 
the complaint of the common lawyer and it is doubtless true that 
the ecclesiastical chancellors did not feel themselves hampered by 
the lack of a previous decision. Still the fact that so many bills 
have been preserved indicates that they were kept for some pur- 
pose, and we know that in some cases the chancellors did consult 
the old bills for guidance.** However if a bill be unindorsed it is 
impossible to say that relief was granted in that particular case, 
and as the great majority of the bills are without indorsement, the 
limitations of the printed collections are apparent. This difficulty 
can be overcome only through an intensive study of the Early 
Chancery Proceedings. I wish to point out some lines along which 
it may be profitably pursued. 


III 


Perhaps no situation is better calculated to reveal the antitheti- 
cal attitudes of equity and the common law than the simple one 
which arises when an obligor has satisfied his obligation, but has 
taken no acquittance.** If the obligee brings an action of debt, the 
obligor cannot wage his law against the sealed instrument nor 
plead payment, and hence he is without defense. The law’s failure 
to protect the foolish person who is so stupid as not to protect 
himself is justified by the theorist very easily. 


“It is ordained,” says the Student in the Dialogue, “by the Law to 
avoyd a great inconvenience that else might happen to come to many 
people; that is to say, that every man by a Nude parol, and by a bare 
Averrement should avoid an Obligation. Wherefore to avoid that in- 
convenience, the Law hath ordained, that as the defendant is charged 
by a sufficient writing, that so he must be discharged by sufficient writ- 





37 The decree rolls begin in 26 Hen. VIII, the decree and order books in 36 HEN. 
VIII. Some specimens will be found in Monro, Acta CANCELLARIAE, 328 ff. 

38 In Y. B. 22 Epw. IV, 6. 18, the Chancellor is reported to have said that it was 
the common course to grant relief in certain cases, ‘car nous trovoms recorde en le 
chancery de tiels.” I believe this must refer to the indorsements on the petitions. 
Cf. an interesting decree, E. C. P. XXIX, 13; Oxrorp SrupiEs, IV, 216. 

39 Variations will be found in Oxrorp Stup1rEs, IV, 85-97. 

40 Doctor AND STUDENT, Dial. I, chap. 12. A similar argument is made by the 
sergeant, HARGRAVE, TRACTS, 323, 324. 
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ing, or by some other thing of as high authority as the Obligation is. 
And though it may follow there upon, that in some particular case a 
man by occasion of that generall Maxime may be compelled to pay the 
money againe that he payd before: Yet neverthelesse, no default can 
be thereof assigned in the Law.” 


The Chancellor took no such beatific view of the law; he did re- 
gard the ‘“‘nude parol,”’ and he did not hesitate to order the can- 
cellation of an obligation." However the order to cancel an obli- 
gation may not produce the desired result; for if the obligee re- 
fuses to produce his obligation in chancery the action at law can 
proceed. Although there was sore fluctuation of opinion among 
the judges as to the effect of a decree of cancellation, it was settled 
in the reign of Henry VI,” if not earlier, that the decree of itself 
could have no effect upon the instrument: its operation was con- 
fined to the person of the defendant and did not extend beyond 
him. It was thus that the theory that equity acts in personam was 
fastened upon the Court of Chancery, but it speedily found a 
method of turning this limitation to advantage. An injunction is 
but an order to the person; the common lawyer was precluded 
by his own decisions from viewing it in any other light. Hence the 
Chancellor could well maintain that an injunction against prose- 
cuting an action at law was merely an order to the defendant and 





4 An extreme case arises when the instrument chances to be a statute merchant; 
for that is matter of record and if the Chancellor may tamper with it, what records 
of the law are safe? In Y. B. 22 Epw. IV, 6. 18, such a case was put before the judges 
in the Exchequer Chamber. A recognizor in a statute merchant had paid the money 
but failed to take a release; the recognizee proceeded to sue out execution. If he were 
brought into chancery he would admit payment; ought a subpceena to be granted? 
Fairfax declared that it would be against all reason to grant a subpoena and thus by 
the testimony of two witnesses to upset matter of record. (There is no significance in 
the number, two. Commonly a much larger number were heard in chancery; and cf. 
Y. B. 16 Epw. IV, 9. 10, ad fin.). The recognizor ought to have protected himself; 
“moi semble qu’est sa folie.”” The Chancellor replied that to grant a subpoena where 
an obligation was paid was common practice in chancery and he went on to compare 
the relief given against the heir of a feoffee to uses. This particular illustration roused 
the ire of Hussey, Chief Justice of the King’s Bench; if descent or a statute merchant 
might be impugned by the testimony of two witnesses, all legal records would be en- 
dangered. But Hussey would place any sealed instrument in the same category, and 
he concluded grandly, ‘“‘ Jeo die ceo pur ley et issint est le ley.” The Chancellor, ac- 
cording to the reporter, conceded the exception of the statute merchant. But see the 
decree in 10 S. S. 140, where a statute merchant is ordered canceled by the advice of 
the judges. 

#® Y.B. 37 HEN. VI, 13. 3. 
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not an interference with a court of common law. The judges took 
with ill relish this neat counter move, which was the more exas- 
perating, in that they had no process wherewith to retaliate; and 
directly the injunction was used with effect the seeds of a long 
and bitter struggle were sown. The following petition, hitherto 
unpublished, presents through its indorsement more detailed 
evidence of the procedure of chancery than any other that I have 
seen. As it bears directly upon this question discussed so bitterly 
in the Year Books, the reproduction of the ipsissima verba seems 
warranted. 


To the most reverent ffader in god & his good & gracioux lord tharche- 
bysshopp of Caunterbury & Chaunceler of Inglond.“ 
In humble wyse shewith unto your good lordshipp Thomas Iden of 
Stoke in the Countie of Kent Esquier, that, where he was bounde by 
his Obligacion to oon Edward Wode, late Citezen & Grocer of London, 
in the some of xvij li. vj s. viij d., sithen whiche tyme of makyng of the 
seyd Obligacion the seyd Edward Wode in his lif Resceyved xiiij li. by 
thandes (sic) of dyvers Sufficyent & Credybyll personez; And the seyd 
Thomas Iden & the seid other personez by whoos handes the seyd xiiij 
li. was payde, of great trust & Confydence and by cause the seyd somez 
of money were payed at dyvers dayes and tymes, the seyd Obligacion 
was left & sufferd to remayne in the handes & kepyng of the seyd Ed- 
ward Wode in his lif; And after the decease of the seyd Edward Wode 
the seyd Obligacion came to thandes (sic) of Angneis, late wyf of the 





4 Punitive damages were awarded where an injunction was dissolved, Y. B. 21 
Epw. IV, 78, 20, but such a method would not be available if chancery retained 
jurisdiction. In Y. B. 22 Epw. IV, 37, 21, the judges urged a plaintiff to proceed to 
judgment in defiance of an injunction and assured him that if he were imprisoned in 
the Fleet by the Chancellor, they would release him by habeas corpus. But the plain- 
tiff would not be persuaded. : 

“ E. C. P. CCCXXVI, 49. Two other indorsed petitions involving injunctions 
against actions at law may be of interest. In E. C. P. LIX, 242, an obligor, the pe- 
titioner, alleges that the obligee, defendant, altered an obligation so as to make it 
read 40 s. instead of 20 s. and brought an action of debt upon it by attorney. The 
obligor pleaded “nat his deed,” but the obligee “hath caused a panell to be retorned 
of soche persones of his affyrntyte which woll here no evydence for the part of your 
seid Orator....”’ A subpoena was sought. In his answer, E. C. P. LIX, 243, the de- 
fendant denied every allegation in the petition, but the decree, indorsed on the pe- 
tition, shows that an injunction was granted staying the action at law until the matter 
could be heard in chancery. This case was in 19 Epw. IV. Another petition, E. C. P. 
LX, 84 (22 Epw. IV), prays for relief against suit on a bond of one hundred pounds, 
given to secure a debt of half that amount. The defendant, it is alleged, by divers 
devices made it impossible for the petitioner to pay the debt. An injunction, in terms 
similar to those in the principal case, was granted. 
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seyd Edward Wode, pretendyng to be executrice of the testament of 
the seyd Edward Wode, whiche Angneis hath taken to husbonde oon 
Thomas Denys; And howe be it the seyd Thomas Iden hath be redy to 
paye to the seyd Agneis iij li. vj s. viij d. residue of the seyd xvij li. 
vi s. viij d. and to have delyverie of the seyd Obligacion, that to doo the 
seyd Agneis hath alwey refused; yet that nat withstandyng, the seyd 
Thomas Denys and Agneis hys wyf as executrice of the testament of 
the seyd Edward, of their Covetyse mynde & yevyll dyspocycion have 
Comensed and (sic) accion of Debt ayenst your seyd Supplyaunt upon 
the seyd Obligacion afore the kynges Justices of his Comon Benche, 
entendyng by the same to recover the seyd xvij li. vj s. viij d. ayenst all 
ryght and good conscience, wherof your seyd Supplyaunt hath no remédy 
by the Comon lawe of this lande: It may therefore please your good and 
gracieux lordshipp, the premissez tenderly to consydre & to graunt a 
writt of Sub pena to be dyrectyd to the seyd Thomas Denys and Agneis 
his wyf commaundyng them by the same to appere be fore the kyng our 
souverayne lord in his Chauncery at a Certeyn day & under a certeyn 
payn by your good lordshipp to be lymytted there to answere to the 
premissez; And that it may please your good lordshipp to commaunde 
& streytly to engoyne the seyd Thomas Denys and Agneis that they 
procede no fferther in their seyd accion unto the tyme the premissez 
and all Circumstauncez therof be dewly examyned and determyned as 
shall accord with reason & good conscience, And your seyd supplyaunt 
shall dayly pray to god for preservacion of your good lordshipp. 


-PLEGII DE PROSEQUENDO:* 
Johannes Smyth, de London, Gent’. 
Henricus Horn, de eadem, yoman. 
INDORSED: Coram Rege in Cancellaria sua die lunae xxvj die Octobris 
Anno Henrici vij xxij®. 
Memorandum quod termino* Michaelis videlicet vicesimo octavo die 
Octobris Anno regni regis Henrici septimi vicesimo secundo iniunctum fuit . 
per dominum Cancellarium Angliae et Curiam Cancellariae Bartholomeo 





4 At the end of many petitions there appear the names of the persons who stand 
as pledges for the petitioner. This was probably an ancient practice, cf. BROOKE, ABR., 
Conscience, 24, but by Stat. 15 Hen. VI, c. 4, it was provided that no writ of subpoena 
should issue until the petitioner had found sureties to satisfy the defendant for his 
damages in case the allegations made in the petition were untrue. This soon became 
a mere form, for the pledges were given fictitious names, the draftsman using colors 
or fish according to his fancy, until at length John Doe and Richard Roe appear. 
Martin, ARCHAEOLOGIA, 60 (Part IT), 354-55. 

4 The reference to Michzlmas term is puzzling. It may be that I have misread 
the manuscript. Chancery did not keep terms; the court was ns abmaye open. BROOKE, 
ApR., —, 74; 1 Spence, Eq. Jur. 383. 
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Prous attornato. infrascriptorum Thome Denys et Agnetis sub pena viginti 
librarum de terris et catallis ipsius Thome Denys levenda quod nec ijdem 
Thomas et Agnes nec aliquis alius eorum nomine aut per eorum mandatum, 
auctoritatem seu instanciam, in aliquo placito siue querela materiam in- 
fracontentam aliquo modo tangentem coram Justiciis dicti domini Regis 
de Banco communi seu alibi ulterius persequantur, yuousque materia in 
infrascripta peticione contenta coram dicto domino Rege in Cancellaria 
sua praedicta pendens indecisa plenarie fuerit descussa et determinata vel 
aliter a dicto domino Cancellario et Curia habuerint licenciam. 


Memorandum quod termino sancti Michaelis videlicet vicesimo octavo die 
Octobris anno Henrici vij xxij? dies data est partibus infrascriptis ad pro- 
ducendos testes ad probandum materiam infracontentam hucinde usque 
cras sancti Martini tunc proxime sequentis cum “" expressita renunciacione 
ulterioris termini dilacione ex assensu parcium. 


Memorandum quod termino sancti Michalis videlicet decimo septimo die 
Novembris anno Henrici vij xxij° iniunctum fuit per reverendissimum in 
Christo patrem Willelmum Cantuariensem Archiepiscopum Cancellarium 
Angliae Thome Iden quod ipse adducet vel adduci faciat coram domino 
Rege in Cancellaria sua infra novem dies post dictum decimum septimum 
diem Novembris proxime et immediate sequentem omnimodas scripturas et 
litteras acquietancie solucionem cuiusdam summae infrascripta peticione 
contentae concernentes [vel quod]*® sinautem*® Thomas Denys et Agnes a 
dicta curia |quiate| dimittantur. 


Memorandum quod termino sancti Michaelis videlicet vicesimo nono 
Novembris Anno Henrici vij xxij° ordinatum et decretum fuit per venera- 
bilem in Christo patrem Willelmum Cantuariensem Archiepiscopum Can- 
cellarium Angliae et Curiam Cancellariae quod. si infrascriptus Thomas 
Iden rationabilem finem cum infrascriptis specificatis Thoma Denys et 
Agnete uxore eius de et pro solucione cuiusdam summae infrascriptae infra 
Octavas sancti Hillarij tunc proxime sequentis minime fecerit, quod tunc 
praedicti Thomas Denys et Agneis ab omnibus et singulis deductis et alle- 
gatis in infrascripta peticione penitus absolvantur et a dicta curia su- 
perinde totaliter dimittantur quieti sine die et ulterius quod Iniuncio [. . .| °° 
per eundem dominum Cancellarium Bartholemeo Prous attornato ipsorum 
Thome Denys et Agnetis ut praenotatur® facta, relaxata est ac idem Bartho- 
lemeus dicta summa xx li ea consideracione quietus et exoneratus existit.™ 





47 The passage “cum . . . dilacione” is very obscure. This portion of the decree 
is almost illegible and hence the reading is conjectural. 

#8 Words in brackets are struck out. 

49 “si non autem” ? 

50 An erasure; probably “facta” was written twice and the first subsequently erased. 

5t A conjectural reading. 52 “‘exsistit” ? 
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Through the decree this case can be followed from the first step 
to the conclusion. On the 26th of October the complainant pre- 
sents his petition, praying for a subpoena and an injunction. Prob- 
ably the subpoena was granted at once and two days later an in- 
junction was issued, directed to the attorney of the defendants; in 
its somewhat clumsy phrase it is designed to restrain not only the 
attorney, but the defendants or anyone acting in their behalf, from 
proceeding further with the legal action until the matter be heard 
in chancery. The subsequent orders show that it was. effective. 
Whether the defendants had already appeared cannot be deter- 
mined; it was a common practice to grant an injunction upon the 
presentation of the petition. Indeed it was charged in the articles 
of impeachment of Wolsey that he granted injunctions without a 
bill. The fact that the attorney is mentioned in the order, although 
he is not mentioned in the petition, seems to indicate that the de- 
fendants had put in an appearance, perhaps by attorney.* The 
absence of a written answer is inconclusive. On the day on which 
the injunction is issued a time is set for the hearing, namely the 
“morrow of St. Martin” (November 12), when both parties are 
ordered to produce their witnesses. At this hearing the complain- 
ant was evidently unable to establish his case by oral evidence 
and on the 17th of November a further order is made requiring 
him to bring into chancery such written evidence * as he may have 
of the payment alleged in the petition. Twelve days later comes 
the final decree, in conditional form. Unless the complainant will 
make a final settlement (rationabilem finem) with the defendants, 
presumably by paying the residue of the sum due, the defendants 
will be dismissed sine die, and the injunction will be dissolved. 
This indicates very nicely the flexibility of chancery procedure 
and at the same time shows the careful investigation of all the 
facts of the case. By successive orders the Chancellor is able to 
retain jurisdiction of the matter involved until final settlement; 
it is noteworthy that, once having taken jurisdiction, he disposes 





88 Appearance by attorney was a not uncommon practice. See 1o S. S. 1, 14 ff. 

5 The words, “‘omnimodas scripturas et litteras acquietanciae” may refer to a sealed 
release, efc., but I do not so interpret them. 

55 If the change from subjunctive to indicative in the final sentence of the decree 
is significant, it would mean that the injunction is dissolved in any case. But the 
decrees rarely exhibit a nice discrimination in moods, and the indicative after quod is 
not unusual. 
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of all the questions and does not remit the parties to further action 
at law. The final decree, unlike a judgment at law which must 
necessarily follow the writ upon which it is predicated, may as- 
sume any form requisite to meet the exigencies of the particular 
case. 

One phrase invites comment. The decree is made “per... 
Cancellarium et Curiam Cancellariae.” This form, which is very 
common, might lead. to the inference that the decree was made, 
not by the Chancellor alone, but by the Court of Chancery, im- 
plying perhaps the presence of other officials, judges or councillors, 
as a part of the court. I believe, however, that the words indicate 
nothing more than that the decree of the Chancellor is the decree 
of the court; for the same form is preserved in general use down 
to the time of Charles IT,* when there can be no question of the 
existence of chancery as a distinct tribunal. Further, as the coun- 
cil.and the judges are mentioned in many decrees the absence of 
any mention in this case seems to be conclusive. In fact the de- 
crees not only reveal in detail the procedure of chancery, but offer 
the best material out of which the two problems of the consultation 
of the judges and the relation of chancery to the council *” may be 
solved. 


IV 


In retrospect at least, the two most important doctrines evolved 
in chancery relate to contract and uses. With reference to the 
first I may be brief as I have attempted to examine it in detail 
elsewhere.*® The Chancellor gave relief in a very heterogeneous 
class of cases, but I am here concerned primarily with the simple 
case of parol contract, in which chancery gave a remedy nearly 
one hundred years before Assumpsit had been evolved out of 
Trespass on the Case. Appeal is made to equity not simply be- 
cause the litigant seeks a better remedy than is afforded by com- 
mon law; for while specific performance is granted early in the 
fifteenth century it is by no means.the only relief sought. Chan- 
cery gave damages as well. What is most significant, however, is 





56 y SPENCE, EQ. JurR..380. 

57 The relation of chancery to the council has been very carefully studied by Pro- 
fessor Baldwin in Kinc’s Councrt, chap. x. It may be doubted whether the decrees 
will throw much new light upon this question. 

58 “The History of Contract in Early English Equity,” Oxrorp StupiEs, VoL. IV. 
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that no distinction is drawn between misfeasance and nonfeasance; 
the Chancellor seems to have proceeded upon a purely contractual 
theory. Unlike the common lawyer he did not approach contract 
through tort. Perhaps the most striking feature of these contracts, 
or as the petitioners prefer to call them ‘‘ bargains” and ‘“‘accords,”’ 
is their formless character, and indeed it was their very informality 
which put them without the pale of common law. The community, 
however, cannot await with patience the slow evolution of a legal 
system whose staple analogy is the technical relation of lord and 
tenant. Feudalism as a practical system had ceased to be of im- 
portance long before the law which was bottomed upon it had 
adapted itself to a new environment. The fifteenth century saw a 
rapid expansion of commercial enterprises and the necessity of 
some recognition of fluid and formless agreements became pressing. 
In addition the host of “bargains” between people of humble 
station, who from ignorance or lack of means failed to observe the 
technique of legal forms, cried out for attention. What more nat-. 
ural than that.the Chancellor, who assimilated the lex mercatoria 
to the law of nature,®® and whose court was always open to the poor, 
should step into the breach, and enforce promises upon the prin- 
ciples of reason and conscience? The extent of his activity is too 
evident to be dismissed casually, and no study of the development 
of contract is complete which fails to give due weight to the in- 
fluence of chancery. 

Of uses I speak with great hesitation as I have never made any 
effort to collect the cases from the Early Chancery Proceedings. I 
am confident, however, that there are hosts of such cases from the 
persistency with which they obtruded themselves upon my atten- 
tion when I was searching for other matters. The poverty of the 
material relating to uses in the bills published by the Record Com- 
missioners, of which Spence ® complained, is entirely accidental; 
unfortunately the nature of the “Select Cases in Chancery” made 
it impossible to supply this deficiency. Doubtless the cestut que 
use first appealed to the council, but by the time of Henry V 
petitions to the Chancellor are very common,” in 1450 the use is 

59 Y. B. 13 Epw. IV, 9. 5; cf. Oxrorp Stupies, VoL. IV, 131 ff. 

60 + Eq. Jur. 447. 

61 There was a case of a use before the council as late as Henry V. Batpwin, 


Kino’s Councit, 278. 
# The earliest decree in the printed collections is in 24 HEN. VI; 2 Cal. Ch. xxii. 
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recognized as a vendible interest.* It seems probable that the 
development of the use of land can be traced step by step through 
the petitions, and it is highly desirable that the evolution of the 
most important institution of chancery should be studied in the 
best sources. 

But the use of land is no isolated phenomenon in chancery. 
There are numerous cases of uses of chattels and trusts of money. 
As an illustration of the latter the following petition deserves notice. 


To the ryght reverent and wirchipfull lord the Archbysshopp of Cantur- 
bury and Chaunceller of Englond.™ 

Besecheth mekely your poure and continuall Bedeman, Nicholas 
Lyghtfote, that where oon John Lyghtfote his fader toke tokepe uppon 
trust to oon Robert Oke xx li. in money tobe delyvered to the forsaid 
Nicholas whenne he were att full age and whenne the said Robert were 
required, the said Nicholas divers tymes and oft hath required after the 
deth of his fflader hath required ® the forsaid Robert tomake delyverie 
to him of the said xx li. after the will and entent of his fader, whech todo 
the said Robbert utterly hath refused and yit refuses to the grete hurte 
and hynderyng of poure Suppliant, Consideryng ryght gracious lord 
that your poure bedeman hath no remedy atte commone lawe: Pleas 
hit your ryght gracious lordshipp to consider thies premisses and there 
uppon of your good grace to graunt to your poure Suppliant a writt sub 
pena direct to the said Robert gyfyng hym in charge to appere before 
yow in the Chauncerie att a certayn day under a certayn payne as good 
faith and conscience requiren, and that for the luf of almyghty god and 
in the way of charite.® 


A single unindorsed petition is entitled to little weight, and I 
should not venture to print this one except that I believe it to be 
typical of a large class, of which representatives may be found 
throughout the fifteenth century. If the real intent of the parties 
was that the specific twenty pounds be delivered to the petitioner, 
there would be a true trust in the modern sense. But it may be 





& E. C. P. XTX, 59; Oxrorp Stupigs, Vot. IV, 199. 

EF, C. P. XVI, 627. The date cannot be fixed with certainty. It may be as early 
as 8 Hen. IV; it is not later than 35 Hen. VI. 

% The repetition of the words “hath required” is quite characteristic of the care- 
less phrasing of many petitions. 

6 The “pledges to prosecute” are omitted. 

67 FE. C. P. XVI, 628 is a case precisely similar. In examining the Chancery Pro- 
ceedings I noticed many cases of this type but unfortunately did not transcribe more 
than one. 
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doubted whether the ecclesiastical chancellors demanded in all 
cases the existence of a specific trust res; the money is delivered in 
confidence, and if confidence raises a binding obligation,®® it may 
be satisfied by the delivery of an equivalent twenty pounds. At 
the same time this transaction may be viewed as a contract, and 
as equity readily recognized the right of the beneficiary to sue on 
the contract the remedy sought here could be supported on that 
theory. Confessedly the subject needs further investigation; it 
may be that a careful study of the petitions involving trusts of 
chattels and money would throw new light upon the development 
of the trust idea in chancery.” 


V 


“Three things are to be judged in court of Conscience: Covin, 
Accident and breach of Confidence.” So runs the antique rhyme, 
attributed to Sir Thomas More, which has often been quoted as a 
summary of the extraordinary jurisdiction of chancery. Fraud 
(covin) and accident must be passed by, copiously as they might 
be illustrated from the petitions; I merely wish to notice one or 
two further cases in which “‘conscience”’ may be involved. The 
first is suggestive of a familiar problem in Quasi-Contract. In a 
peculiarly artless petition ™ one John Trerise recounts his plaint. 
He chanced to be in London with his friend John Gotholhan when 
the latter borrowed forty shillings of a certain Henry Mederose. 


“The whiche Henry,” continues the complainant, “asked the said 
John Gotholhan ho shuld be his suerte for the said xl s. and he answered 
and seid . . . ‘there nedith no suerte for this money betwene you and me, 
for we be of olde aqueyntaunce and knowledge;’ and so they were 
agreed. And for asmuche that your said suppliaunte thenne seid to 
the said Henry these words, ‘I trow ye dare not dowt of youre payment 
at the said day by cause of youre olde aqueyntaunce,’ the said Henry 
hath taken a pleynt of dette withynne the said Citee ayenste your said 
suppliaunte supposyng that he undirtoke for the said xls. And by force 





68 As to the effect of “confidence,” see Vinogradoff in 24 L. Quart. REV. 373, 381. 

69 There is danger in focusing attention too severely upon any one institution. 
The protection of the use proceeded pari passu with the enforcement of parol contract. 
There seems to be an interaction of principles between contract and use, and the doc- 
trine of ‘‘conscience”’ is involved in both. But I do not venture to advance a definite 
theory without a further study of the Chancery Proceedings. 

7” E. C. P. XLV, 292. Date uncertain, probably 1443. 
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of the whiche he hath paid the said xl s. to the said Henry ayenste all 
reson and conscience.” 


The complainant did not attempt to recover the money from the 
creditor but instead “certified the said John Gotholhan of the 
premisses;” the debtor refused to pay and “for asmuche that there 
was never any contracte ™ betwene youre said suppliaunte and 
the said John Gotholhan upon the said xl s. wheruppon youre 
said suppliaunte myght have an accion by the course of the comyn 
lawe ayenste the said John Gotholhan,” the complainant was left 
without remedy except in chancery. He therefore prayed for a 
subpeena to the debtor, requiring him “‘to answere to the premisses 
and to be coarted to pay and contente the said xl s. to youre said 
suppliaunte as reson and conscience requireth.”” It would be dan- 
gerous to draw definite conclusions from a single bill, but it sug- 
gests a problem which might well be explored by searching for 
analogous cases. One may hazard the guess that relief was granted. 
The debt is discharged by the forced contribution of the complain- 
ant. Why should he not have relief against the person who in 
reason and conscience should have discharged it? In fact the 
situation is not very different from that in which the plaintiff has 
under constraint discharged the defendant’s obligation. The obli- 
gation of the debtor, in the absence of an express undertaking, to 
discharge his surety had its origin in equity and was imported into 
the law by Lord Mansfield. It is true that this complainant was 
not a surety nor even a co-obligor of the defendant; but it is 
recognized today that if the plaintiff discharge the defendant’s 
obligation to prevent the sale of his (plaintiff’s) property, the de- 
fendant must respond; and this is clearly an equitable principle. 
The courts have taken the view that the seizure of the property 
must be a lawful seizure, which would distinguish the principal 
case where the action of debt was without foundation. Still it 
has been argued with great force that an unlawful seizure may be 
fully as coercive as a lawful one, and that a remedy should be given 
against the obligor;” so here the complainant is no volunteer, but 





7 The only “contract” which would give a remedy at law would be a deed. Y. B. 
44 Epw. III, 21. 3; Hotmes, Common Law, 264. 

7 Cf. England v. Marsden L. R. 1 C. P. 529 (1866); Edmunds ». Wallingford, 
14 Q. B. D. 811 (1885). These cases were brought to my attention by Prof. Edgar N. 
Durfee. 

73 KEENER, QUASI-CONTRACTS, 395; WOODWARD, Quasi-ConTRACTS, § 250. 
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one who has been compelled to satisfy another’s debt by duress of 
legal action. A decision in his favor would not be difficult to sup- 
port upon principle. 

The other matter relates to sorcery and witchcraft. A defend- 
ant, so it is charged,” “‘ par divers artez erroneous et countre la foy 
Catholic, cestassavoir socery,”’ has succeeded in withdrawing all the 
water from the petitioner’s pond, to the great damage of his beasts 
pastured in the meadow adjoining. He brought an action of tres- 
pass and after failure therein concluded that loss of water by 
sorcery was “une mater de conscience.” Another complainant ® 
prays that the defendant may be restrained under oath from using 
“the craftys of enchauntement, wycchecraft & sorcerye”’ whereby 
“the brake his legge and [his] foul was hert.” It is said that the 
“‘comyn lawe may nouzt helpe.” Had the complainant but waited 
another hundred years he would have found a sympathetic au- 
dience in the common-law jury.” Perhaps the most interesting 
aspect of these petitions lies in the light which they throw upon 
the relation between chancery and the ecclesiastical court. It is 
the Court Christian which appears to be the proper forum ” for 
pleas of sorcery and its twin, heresy, and if chancery was usurping 
jurisdiction in this matter it was against that court. If usurpation 
there was, it seems not to have been resented. Cases which have 
been collected by Mr. Trice Martin ”* show that the churchmen 
were constantly applying to the Chancellor for aid in suppressing 
witchcraft and sorcery or for relief when they were threatened with 
actions because of too vigorous treatment of witches. So when 
one of that kidney, nomine Tanglost, made ‘“‘and ordeyned ij 
ymages of wax... to distrow” the Bishop of St. Davids and, dis- 
satisfied with her own poor handiwork did ‘‘send for another woman - 
which . . . cowde and hadd more connyng and experiens . . . and 
made the iij* ymage,” the Bishop, finding that an ‘examination 
before ‘‘iiij Doctours of Devynyte” followed by spiritual “cor- 
rections” had no effect upon so hardened a sinner, appealed to 
chancery for a ‘subpcena.”? However trivial or frivolous these 





% E. C. P. XII, 168. Another petition relating to sorcery is E. C. P. XII, 210. 
% Cal. Ch. xxiv. ‘ 

% Thayer, “Trial by Jury of Things Supernatural,” Lecat Essays, 325. 

77 HALE, CRIMINAL PRECEDENTS, passim. 

78 MARTIN, ARCHAEOLOGIA, 60 (Part IT), 353. 

7 E. C. P. CCLXVII, 41; Martin, ARCHAEOLOGIA, 60 (Part IT), 374. 
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petitions may seem, they are too numerous to be ignored. Whether 
or no the suppression of ‘“‘nygromancy” be ordained by “con- 
science,” it gives another indication of the large place occupied by 
the Court of Chancery * in the life of the century. 


VI 


The cases in which the doctrine of conscience had its peculiar 
application do not by any means exhaust the jurisdiction of chan- 
cery. By its methods of procedure and speed of decision the court 
was so definitely filling a popular need that suitors do not scruple 
to resort to subterfuges to gain access to chancery. Less exactness 
of pleading was required than by the law, and even if a bill were 
“‘misconceived” the complainant was not out of court; if he had 
any case at all he was permitted to amend orally, and the defendant 
was required to answer.*! Thus it is that the Chancellor says that 
his decision proceeds “‘ secundum conscientiam et non secundum alle- 
gata,” * by which the context shows him to mean that the truth 
is to be discovered by any means within his power. While the 
common law, through its reliance upon the witness function of the 
jury, would not compel, nay would not permit, the defendant to 
testify, the Chancellor found one of his most important weapons 
in the examination of the defendant under oath.” How successful 
this procedure was, is evidenced by the fact that the petitions uni- 
formly pray for such examination, often adding that the defendant 
has already made material admissions which it is desired to get 
into evidence. If we remember that the court is governed by no set 
terms, but is always open, its more conspicuous virtues are manifest. 

Situations too complicated for the common law were easily 
amenable to the procedural devices of equity. Familiar examples 
are found in the bill of account or bill of peace * of which there 





80 Cases involving sorcery came before the council; chancery did not have an ex- 
clusive jurisdiction in this matter. 

8. Y. B. 16 Epw. IV. 9.9. Cf. remark of the Chancellor in Y. B. 9 Epw. IV, 41. 26: 

“En cest court il n’est requisite que le bille soit tout en certain solonque le solemnity del 
comon ley, car icy il n’est forsque petition.” 

Y. B. 9. Epw. IV, 14. 9. 

% As illustrative of this procedure, see 1 Cal. Ch. xxxi; 2 Cal. Ch. xvii; Oxrorp 
StupiEs, IV, 147. 

& F. g., E. C. P. CCCXXVI, 37 (the defendant is bringing three actions of debt 
in different courts upon the same obligation). 
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are numerous specimens in the Chancery Proceedings. It was 
likewise with the administration of estates. Some of the circum- 
stances which may have induced the Chancellor to act are set 
forth in an interesting petition. A widow was made sole executrix 
by the last will of her late husband. He was, according to her 
statement, “‘a manrie of great countenaunce and putte hym selve 
to grete costys and charges,”’ so much so that she feared that his 
“‘goodys woll not stretche for to pay his dettys and perfourme his 
last will.” Hence she fedred to undertake administration, yet if 
she did not she might “lose all suche goodys as were bequest unto 
her.” Neither her friends nor her learned counsel could advice her 
what to do; in the meantime two actions of debt had been brought 
against her as, executrix, and ‘“‘how so ever she aunswere to the 
same as yet by the cours of the comyn lawe she must nedys en- 
tricke her self and put her in iubardie of losse of all her movable 
goodys.”’ It was no baseless fear to which she thus gave expression; 
for the position of the executor or administrator at common law 
was extremely precarious. A little negligence or a slight mistake 
in pleading and the liability of the testator or intestate became the 
personal liability of the representative.** Naturally this was so; 
for the common law, with its attention always focused upon ac- 
tions between plaintiffs and defendants, did not consider the estate 
as a whole. Inasmuch as the common-law judges had in one way 
or another limited the field of action of the ecclesiastical courts,*’ 
there was an insistent demand for some tribunal competent to 
deal with the settlement of the personal estate. Thus the ec- 
clesiastic regained in chancery what he had lost as a churchman; 
and in a later period the system of rules governing the rights and 
liabilities of the personal representative were elaborated in chan- 
cery. Equity profited at the expense of both common law and 
Court Christian. 

It is not simply the cases in which the inherent defects of com- 
mon-law procedure are manifest, with which we are here concerned. 
While it is accepted as a fundamental rule that no successful ap- 
peal can be made to the Chancellor unless the petitioner is without 
remedy at law, this does but raise the further question, what con- 





® F.C. P. XLV, 132. 
8 Hoxtpsworts, Hist. Enc. Law, III, 462-63. 
8? HoLpswortH, op. cit., I, 398-99. 
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stitutes lack of remedy at law.*® Common-law writs are ofttimes 
expensive luxuries and the person injured may be too poor to avail 
himself of the orthodox remedy. On the other hand his adversary 
may be very rich and powerful, and it will be hopeless to proceed 
in the ordinary courts. Thus we have one class of cases which come 
into chancery because of the inequality of the parties. There are 
many pathetic recitals in the bills, in which the complainants 
make much of their poverty or illness and the great fear in which 
they stand of the defendants. “Be the Comon lawe your seid 
Besecher getes no remedy, ffor ther der no Sheraff execute the 
Comon lawe agaynes thaym (defendants) in that parte.” ®° No 
relief can be had against the defendant “because of his grete sup- 
portacion.” * Such are but instances. Distrust of,a jury, especi- 
ally if it be impaneled in a local court, is repeatedly expressed. It 
is said to be “parcyall and not indifferent,” “ or is described, 
with unconscious irony, as a “favorable enquest.” * Indeed, so 
far as one can reconstruct popular feeling, a jury, far from being 
regarded as a palladium of liberty, was an object of aversion. If it 
is not the jury itself which is at fault, it is probably some local 
official. One instance will suffice. The complainant “ brought 
an “‘assise of fressh force . . . before the Mayor and Sheriffs of York.” 
One of the Sheriffs before whom ‘‘the seid plee honged ther to be 
determyned,” by color of office, ‘“‘broght ynne to the seid Court 
atte divers dayes of the seid plee divers extorconners, riotours and 
misdoers . . . in terrour of the persones empanelled in the seid 
assize . . . so that such personnes empanelled . . . drust (sic) not 
appere & some.apperyng drust not sey troughthe ther ynne.”’ If 





88 There is one surprising ground of inadequacy of legal remedy, namely wager of 
law in debt or detinue, whereby the defendant may deprive the complainant of his 
just debt or chattel. Oxrorp Srupres, VoL. IV, 99, 111, 187 (E. C. P. XI, 427 a, 
decree indorsed). 

® FE. C. P. XXVII, s. 

% FE. C. P. XV, 30. % E. C. P. CCVI, 5. 

@ E. C. P. XXVIII, 75. 

% Further examples of this type of case are E. C. P. XIII, 109 (Mayor and sheriffs 
of Bristol will not give judgment for petitioner, pretending a certiorari has issued out 
of chancery); LXXVIII, 29 (“oon of the Bailiffes of the under Shireff of Kent” 
arrested petitioner without cause “surmittyng that he shulbe utlawed” and will not 
release him “in lesse than your seid besecher will gif hym xx s. for a bribe.”); XLV, 
117 (Petitioner says the court “will take no credence to his enformacion” because of 
the might of the defendant). 

“ FE. C. P. XIII, 85 (24 HEN. VI). 
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then we combine the cases in which through inequality of parties 
a remedy fails with those in which misconduct of courts and officials 
is the ground of appeal, we have a class which numerically at least 
is very large. The matters which form the substance of complaint 
in these cases concern ordinary legal causes of action, such as dis- 
seisins, torts and breaches of contract. 

The prevalence of violence and outrage, so vividly pictured in 
the Paston Letters, which was induced by the disordered state of 
the country disrupted by civil wars, led to many cases in chancery 
partaking of a criminal nature. The cases are closely connected 
with those just discussed, but the remedy which is sought is not 
compensation; rather is it the punishment of the offenders. Thus 
where the petitioner has been threatened and assaulted, he prays 
that the defendants be brought before the Chancellor and “be so 
chastised & punysshid that it be an ensample & drede to all 
other sich mysdoers . . . Consideryng that the commune puple of 
that Shire crieth uppon the grete extorcion of hem and her mayne. 
& that their punysshement shall cause grete rest & pees yn that 
Shire.” ® It is in brief the complete breakdown of the system of 
criminal justice which occasioned the Chancellor’s action.* Be- 
yond question appears the imperative need in medieval England 
for a great judge who had the prestige and power to suppress the 
outrages of offenders who were strong enough to put at naught the 
ordinary processes of the law. It is but natural that such an one 
should be found in the Chancellor, who possessed the confidence of 
the king and who was not easily influenced by threats or bribes. 
Certainly the petitions bear witness to the belief among all classes 
that in the Chancellor resided a general power to redress all wrongs 
if for any reason the person injured could not protect himself 
through the common law. When the court of Star Chamber was 
established, most of the cases which required punishment were 
transferred to that tribunal, but chancery continued to give rep- 
aration under the Tudors. This phase of the jurisdiction in turn 
ceased as crimes diminished in frequence, and the courts of law 
proved more successful in giving compensation for injuries. 





% E.C. P. X, 41. Cf. E. C. P. V, 175 (Ravishment and abduction of petitioner’s 
daughter); V, 191 (Defendant, who is “Je pluis graunde meffesour, enbraceur, maign- 
tenour et commune barretor de tout le pays,” with others of his persuasion has put peti- 
tioner in terror of his life, etc.). 

% Very likely the Chancellor acted in conjunction with the council. 
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In this brief review some of the more important of the Chan- 
cellor’s activities have been noticed. The court draws its authority, 
in ultimate analysis, from the royal prerogative by which it is 
endowed with sufficient power to give relief in cases where the 
common law gave no remedy, whether by accident or design. But 
this is not all. The Chancellor did not scruple to interfere ‘with 
that precious child of the law, the franc tenement, where the com- 
plainant was violently dispossessed of his land. Again, if common- 
law process were used fraudulently, or if the inequality of parties 
left the legal remedy of but theoretical value, a remedy was found 
in chancery. Through its superior process and procedure the court 
dealt easily with situations which baffled the common law, and by 
means of the injunction and specific performance, preventive and 
specific relief found a place in the English legal system. But 
novel and effective procedure was not chancery’s sole contribution; 
for to a new substantive doctrine was due the recognition of the 
use and the enforcement of parol contract. Thus through the 
Early Chancery Proceedings is the wide-sweeping jurisdiction of 
the Court of Chancery revealed; we gain an insight into its in- 
fluence and importance which will go far to correct the false im- 
pression created by the Year Books. 

With Wolsey the great line of ecclesiastical chancellors came to 
an end. Their work was done; of its popularity there can be no 
question. Complaints of course there are and in the sixteenth 
century they become loud voiced. The subpcena is not to be found 
in the Natura Brevium; it is charged that it cannot be ordained by 
the law of the realm.*’ But these complaints proceed almost 
without exception from jealous practitioners of the common law 
who make grievance of the competition of chancery ** and partic- 
ularly of its interference with legal rights. Herein there lies a 
grave danger. Such is the political power of the Chancellor that, 
if his action be arbitrary and unrestrained, it may be utilized for 
purely political ends; it is not so much the Chancellor as the king 
who may deride the common law. Under such a government as 
England was fast developing this could not be tolerated. As Sir 





7 “Replication of a Serjaunte.. .. ,”” HARGRAVE, TRACTS, 323, 327. 

% In 1547 “divers studentes of the Common-Lawes” complain that by reason of the 
activity of chancery the common law is so hampered that the courts have scarcely 
any business. Acts oF THE Privy Counctt (1547-50), 48-50; Maitland “English 
Law and the Renaissance,” SELectT Essays, I, 193, note 51. 
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Frederick Pollock ** has well said, the Court of Chancery could 
not remain a “fountain of unlimited dispensations,” but must 
become “‘as regular a court of jurisdiction as any other.” The 
change begins with James I, but its fruition comes in another cen- 
tury. Through the common lawyers!” who had custody of the 
great seal from the Restoration onwards, the equity of chancery 
becomes recognized as part of the law of the land. The foundation, 
however, was laid already; for the ecclesiastics of the fifteenth 
century had erected the groundwork upon which the structure of 
modern equity is reared.) 
Willard Barbour. 


UNIVERSITY OF MICHIGAN 
Law SCHOOL. 





% The Transformation of Equity, Essays IN JURISPRUDENCE (ed. Vinogradoff), 
293. Cf. his statement in 21 L. Quart. REV. 434, 435. 

100 MAITLAND, Equity, 10. Cf. Professor Roscoe Pound in 30 Harv. L. REv. 201, 
216. 

1% The iteration of the words, “reason and conscience,” in the petitions raises a 
difficult problem to which only incidental reference has been made. I hope in the 
near future to examine the relation of the doctrine of conscience to the development 
of contract in chancery. The whole subject has been placed on a new footing by Sir 
Paul Vinogradoff’s remarkable study of the influence of scholastic philosophy upon 
English equity, “Reason and Conscience in Sixteenth-Century Jurisprudence,” 24 
L. Quart. REV. 373. 
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SOME LEGAL ASPECTS OF FEDERAL CONTROL 
OF RAILWAYS 


HE proclamation of the President taking possession of the 
transportation systems of the country is ascribed to the 
powers vested in him by the joint resolutions declaring war against 
Germany and Austria, the Act of August 29, 1916, “and by virtue 
of all other powers thereto me enabling.”” While there is no disposi- 
tion to question the authority of the President’s action, the powers 
which warrant it must be scrutinized to determine how far the 
control of railways extends, and the effect of government control 
upon our system of railway regulation. 
The pertinent portion of the Act of August 29, 1916, reads as 
follows: ! ‘ 


“The President, in time of war, is empowered, through the Secretary 
of War, to take possession and assume control of any system or systems 
of transportation, or any part thereof, and to utilize the same, to the 
exclusion as far as may be necessary, of all other traffic thereon for the 
transfer or transportation of troops, war material and equipment, or for 
such other purposes connected with the emergency as may be needful 
or desirable.”’ 


This paragraph was added to the Army Appropriation Act, passed 
August 18, 1916. If we look to the history of this legislation to 
discover the intent, it will be found that the enactment was de- 
signed to take care of our troops in Mexico. Congress was on the 
eve of adjournment. The railroad brotherhoods were threaten- 
ing a strike. To provide for our forces in Mexico this amendment 
was incorporated into the Army Appropriation Act. 

It is apparent that there was no intent that all railways should 
be taken. The unification of our entire transportation system 
under government control was not contemplated. Our entry into 
the European War was at that time considered a rather remote 
contingency. There is, however, language in the statute which 
authorizes a wider exercise of power than perhaps Congress in- 


ame 





1 39 Stat. AT L. 645 (1916). 
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tended. And we are all familiar with the attitude of the Supreme 
Court in construing statutes in the light of their history. If the 
history adds force to the construction found, it is usually cited. 
If it does not, the history is ignored.? But the whole intent of the 
statute is clearly confined to an executive function. It is a war 
measure; its purpose is transportation; it authorizes operation 
of trains; it authorizes no function of legislation; such as rate 
making, nor regulation, unless or except as they might be neces- 
sary to operation. 

From this source of authority alone, the President is restricted 
to the explicit power conferred by the statute. An erroneous 
construction by the President of his authority under the statute 
would be no defense to an agent or officer exceeding the power 
conferred by Congress. In the Flying Fish,’ a naval officer acting 
in obedience to the President’s directions, which were themselves 
in excess of the power conferred by Congress, was held liable in 
damages.’ 

As Commander-in-Chief of the army, the President has war 
powers, which may under some circumstances authorize the tak- 
ing of property without congressional warrant. These war powers 
are distinct from powers arising after a declaration of martial law. 


Where martial law has been declared, the civil laws are silent.® 
But there are war powers, independent of a state of martial law, 
which are constitutional powers, subject to constitutional limita- 
tions. The leading case on the war power is Mitchel v. Harmony.§ 
In that case the court said: 


“. . in order to justify the seizure the danger must be immediate and 
impending and not remote or contingent. And that he might also take 
them for public use and impress them into the public service, in case of 
an immediate and pressing danger or urgent necessity existing at the 
time, but not otherwise.” 


The court further said: ’ 


“But we are clearly of the opinion, that in all of these cases the danger 
must be immediate and impending; or the necessity urgent for the public 





2 Hoke v. United States, 227 U. S. 308 (1913). 

3 2 Cranch (U. S.), 169 (1804). 

* And see Mostyn »v. Fabrigas, 1 Cowp. 161 (1774). 
5 Ex parte Milligan, 4 Wall. (U. S.) 2 (1866). 

5 54 U. S. (13 How.) 115, 133 (1851). 7 Tbid. 
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service, such as will not admit of delay, and where the action of the 
civil authority would be too late in providing the means which the oc- 
casion calls for.” § 


The urgency and immediate necessity, the impending danger, 
are questions of fact. The decision of the President would have 
great weight in determining their existence. But if it be admitted 
that conditions required the seizure of the transportation system, 
the power over this system after seizure is still no greater than the 
public peril and necessity require. The necessity of operation may 
be granted. But there would scarcely be a necessity of rate legis- 
lation or regulation disassociated from operation. It was pointed 
out in Wilson v. New,°® that while emergency may afford a reason 
for the exertion of a power dormant until the emergency arose, 
the emergency cannot call into life a power which has never lived. 

During the Civil War, Congress enacted a statute authorizing 
the President to take over railroads and telegraph lines whenever 
the public safety required.’° When the bill was before the Senate 
it was said by Senator Wade, of Ohio, that it was supposed that 
under the war power the Executive might seize this property 
without the authority of Congress, but it was thought better “that 
it should be done by authority of the law than by what may be 
considered by some as an usurpation.” It is interesting to note 
that at the same session a joint resolution was passed placing limi- 
tations upon the power of the Executive, prohibiting him from 
constructing new roads or completing those under contract for 
constructions, so great was the fear of government ownership of 
railways. 

The power of the Executive, whether derived from the Act of 
August 29, 1916, or the war power inherent in the Commander-in- 
Chief of our armies, does not extend beyond the seizure and use of 
private property to meet the needs of the occasion. It is a restricted 
power to this extent. But in so far as the public necessity requires 
the exercise of that power, all individual rights must yield. 





8 See also United States v. Russell, 80 U. S. (13 Wall.) 623 (1871); United States 
v. Pacific R. R., 120 U. S. 227 (1886); Dow »v. Johnson, too U. S. 158 (1879); Moyer ». 
Peabody, 212 U. S. 78 (1909). 

9 243 U.S. 332, 348 (1917). 

10 y2 Stat. AT L. 334 (1862). 

11 HANEY, CONGRESSIONAL History OF RAILROADS, vol. 11, 158. 
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RATES 


A question has arisen if the Interstate Commerce Commission 
may still exercise its functions while the carriers are under govern- 
ment control. It is, of course, admitted that Congress may dele- 
gate its legislative power of rate-making to the President or to a 
director-general, as lawfully as to a commission. But in the Act 
of August 29, 1916, there is no such delegation of power. It must 
not only be specifically delegated, but the Act must describe the 
conditions, or rules, under which the tribunal or person shall 
exercise the legislative function.“ ‘The true distinction,” says 
Sutherland’s “Statutory Construction,” * “is between the dele- 
gation of power to make the law, which involves a discretion as to 
what the law shall be and conferring an authority or discretion as 
to its execution, to be exercised under and in pursuance of the 
law. The first cannot be done; to the latter no valid objection 
can be made.” 

The power to legislate as to rates seems entirely absent from the 
Act passed, and the war power, under which the President might 
have acted without congressional authority. If, however, the 
exercise of the power of operation requires as an incident thereto 
rate-making, or rate regulation, it might be done upon the principle 
that when a statute gives a right or imposes a duty, it confers by 
implication the power necessary to make the right available, or to 
discharge the duty. But except under unusual conditions rate- 
making and operation are separate and distinct functions. Move- 
ment of traffic, expedition, efficiency, and unity of operation are 
only remotely dependent upon rates. Rates affect revenue and 
financial conditions. Their influence upon operation is oblique. 

Unusual circumstances may bring a closer connection between 
rates and operation. If, for example, lumber, coal, or other com- 
modities necessary for military affairs will not move upon the pub- 
lished rates, the rates would affect operation to such an extent that 
the Director-General might control them. A demurrage rule is a 
component part of rates. The demurrage rule providing drastic 

2 Field v. Clark, 143 U. S. 649 (1892), and cases cited; Butterfield v. Stranahan, 
192 U. S. 470 (1903). 

13 (2 ed.) vol. 1, 148. 


4 Approved in Union Bridge Co. v. United States, 204 U. S. 364, 382 (1907). - 
8 2 SUTHERLAND, STATUTORY CONSTRUCTION, (2 ed.) § 510, and citations. 
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penalties for failure to unload cars lately issued by the. Director- 
General is an example of when rates materially and actually affect 
operation. And such a rule could be issued under the Director- 
General’s power without regard to the Commission. But in the 
absence of unusual conditions the Director-General has no power 
over rates. While analogies are dangerous, the Director-General’s 
power over rates may be compared to the Commission’s power 
over intra-state rates. The power in each instance exists when 
the commerce is obstructed. The power extends to remove the 
obstruction, and no further. 

Under the pending bill in Congress, the railroads are to be paid 
a fixed revenue, guaranteed by the government, and any excess 
becomes the property of government. Does this change the rights 
of the public to have reasonable and nondiscriminatory rates? 
The carriers, of course, immediately lose interest in rate schedules. . 
Their property rights are no longer affected. 

The common-law right to reasonable charges grows out of the 
theory that: ‘When the owner of property devotes it to a use in 
which the public has an interest, he in effect grants to the public 
an interest in such use, and must to the extent of that interest, 
submit to be controlled by the public, for the common good, as 
long as he maintains the use.” When the public takes the place 
of the owner of the private property, the reason for regulation 
disappears. There is a merger of interests between the owner 
and shippers. The charges imposed become analogous to taxes, 
and there is no limitation upon the taxing power. The power to 
tax is a power to destroy.” There also seems to be no constitu- 
tional limitation upon the power of the government to charge dis- 
criminatory rates. The equality clause of the Fourteenth Amend- 
ment is a limitation only upon the states. And the direction that 
duties, imposts, and excises shall be uniform '* would hardly 
afford protection to a shipper against discriminatory rates. Fun- 
damental principles of justice and equity might be invoked, but 
with doubtful results.'® 





16 Munn ». Illinois, 94 U. S. 113, 115 (1876). 

17 McCulloch ». Maryland, 4 Wheat. (U. S.) 316, 431 (1819); McCray ». United 
States, 195 U. S. 27, 56 (1904). 

18 CONSTITUTION OF THE UNITED StaTEs, Art. 1, Sec. 8. 

19 Knowlton v. Moore, 178 U. S. 41 (1900). 
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The House Bill provides that rates, except as the President may 
order, shall continue to be determined as hitherto. In both the 
Senate and House bills the President is authorized to initiate 
rates which shall be “fair, reasonable and just.’’ Complaint may 
be made to the Interstate Commerce Commission, which may 
review the rates so initiated, and (under the Senate Bill) make 
orders concerning them, and (under the House Bill) make findings 
which are reported to the President. It is not to be presumed that 
the Commission will consider schedules initiated by the Director- 
General, as it has in the past considered changes instituted by 
the carriers. And when the President is authorized “when the 
public interest requires,” to increase rate schedules, a fundamental 
change in the angle of review results. The Commission would 
hardly be expected to take the attitude of a friend of the shipper, 
as has been its custom. It is of course apparent that the object of 
this presidential power is to increase the revenues of the carriers 
for the benefit of the government. The relationship of rates, ques- 
tions of discrimination, and the reasonableness of particular rates 
will not be the objects of presidential inquiry. But the reve- 
nues as a whole may be increased by presidential fiat. 

The presidential power may be exercised (by the Director- 
General) for either of two purposes: first, to prevent a deficit in 
revenues, and to secure the government against loss by reason of 
its guaranty to the carriers; second, to raise revenue for the gov- 
ernment, under the clause which gives the government the excess 
over the guaranty. In either case the usual considerations affect- 
ing tht reasonableness of rates are abandoned. A system of judicial 
inquiry, a chapter in our jurisprudence, has grown out of rate 
regulation. It is unfortunate that either to save the government 
from a contractual obligation, or to aid the government in raising 
funds, the test of rates shall be only the income they produce. It 
is a metamorphosis in our economic history that the government 
‘ should take for its motto ‘“‘all the traffic will bear.” 

Indirect taxation has generally been considered an unsound 
policy. It is conceivable that it will be a most unjust policy. It 
means a tax upon the necessities. It is also to be remembered that 
flat increases in rates necessarily result in discriminations. By reason 
of differentials, river crossings, etc., rates increased by a fixed per- 
centage lose their relationships. Rate structures as a whole are 
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disturbed in their relative character. And the area of competitive 
trading is narrowed with every rate increase. 


REGULATORY STATUTES 


An argument was lately made in the House of Representatives 
by Mr. Lenroot, a student of government regulation, that the 
vesting of control of operation in the government did not repeal 
the statutes regulating carriers with the exception of the anti-pool- 
ing provision. It is true that the sovereign government is subject 
to general laws passed for the ‘general welfare.2° Statutes regu- 
lating carriers are general laws for the general welfare. But the 
foundation of such laws was our economic theory of government. 
‘According to them (the Sherman Act and similar statutes) com- 
petition not combination, should be the law of trade.” *! ‘The 
Sherman law,” said Mr. Brandeis, “lays down a rule of action, 
which declares an economic proposition, which I believe to be 
economically sound.” 

But the anti-trust laws, in spite of the decisions in United States v. 
Joint Traffic Association,» and United States v. Trans-Missouri 
Freight Association,“ have long been dead statutes as to railroads 
(except as to stock ownership).” Railroad rate competition has 
ceased. Section 6 of the Act to Regulate Commerce, requiring car- 
riers to publish their rates and not change them except upon stat- 
utory notice, was a far more effective instrument for preventing 
rate competition than traffic agreements or any other contracts in 
restraint of trade. And the present power of the government is 
to do the very thing, or one of the things, the anti-trust laws pro- 
hibited. No argument is needed to show that the anti-trust laws 
are suspended during government operation. Other statutes 
which grant certain rights to shippers and the public must also 
yield to the sovereign power. The shipper’s right to route his 
shipments * must fall. And the common-law right of the shipper 





20 United States v. Knight, 14 Pet. (U. S.) 301 (1840); United States v. Herron, 20 
Wall. (U. S.) 251 (1873). 

21 National Cotton Oil Co. v. Texas, 197 U. S. 115, 129 (1905). 

% HEARINGS BEFORE JUDICIARY COMMITTEE ON CLAYTON AMENDMENT (1914), 665. 

% 171 U.S. 505 (1808). 

% 166 U.S. 290 (1897). 

% United States v. Union Pac. R. R., 226 U. S. 61 (1912). 

% 36 Srat. AT L. 551, § 12 (1910). 
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to have his goods transported upon reasonable notice and demand 
may be abrogated by the government’s diversion of cars and equip- 
ment to other divisions, or other lines. 


POWER OF THE STATES TO TAX RAILROADS UNDER FEDERAL 
CONTROL 


The fundamental principle of taxation is expressed in McCulloch 
v. Maryland: *" 


“All subjects over which the sovereign power of a State extends are 
objects of taxation; but those over which it does not extend are, upon 
the soundest principles, exempt from taxation.” 


And in Coe v. Errol ** it was said: 


“We take it to be a point settled beyond all contradiction or question, 
that a State has jurisdiction (for taxation) of all persons and things 
within its territory which do not beiong to some other jurisdiction, such. 
as the representatives of foreign governments, with their houses ‘and 
effects, and property belonging to or in the use of the Government of 
the United States.” 


It is thus apparent that the question of ownership becomes impor- 
tant in considering questions of taxation. The property rights the 


government obtains in railroads when it takes them over for 
operation must be borne in mind. It is undeniable that today the 
government has no property right in the carriers which it has taken 
possession of. It has seized them for the purpose of operation 
only. The bill now pending before Congress which provides for 
a guarantee to the carriers of a stated revenue does not change 
the relation of the government to the carriers. The government 
is still only a guarantor with no property right in the carrier, or 
the carrier’s revenues. If the government owned the carriers, the 
states, of course, could not tax them.’° 

The nearest analogy on the question of the power of a state to 
tax instrumentalities of government, such as the carriers now are, 
is found in the case of Union Pacific Railroad Co. v. Peniston.*° 
The government issued bonds in behalf of the carrier to the amount 





27 4 Wheat. (U. S.) 315, 429 (1819). See also Kirtland v. Hotchkiss, 100 U. S. 491 
(1879). 

28 116 U.S. 517, 524 (1886). 29 McGoon 2. Scales, 9 Wall. (U. S.) 23 (1869). 

30 78 Wall. (U. S.) 5 (1873). 
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of $16,000 per mile, which became a first mortgage on the carrier’s 
property. In default of redemption of the bonds when due, the 
government had the right to take possession of the railroad for the 
use and benefit of the United States. It thus had a financial in- 
terest in the operating revenues of the road similar to the govern- 
ment’s financial interest in the revenues of the roads now seized. 
The court said: *! 


_ “. . , the Union Pacific Railroad Company was created to subserve, 

in part at least, the lawful purposes of the National government;.. . 
They -[charter provisions] all look to a purpose of Congress to secure 
an agency competent and under obligation to perform certain offices for 
the General government. Notwithstanding this, the railroad and the 
telegraph line are neither in whole nor in part the property of the gov- 
ernment... . 

“ Admitting, then, fully, as we do, that the company is an agent of 
the General government, designed to be employed, and actually em- 
ployed, in the legitimate service of the government, both military and 
postal, does it necessarily follow that its property is exempt from State 
taxation?” 


In answering this question, the court said: ” 


“Tt is, therefore, manifest that exemption of Federal agencies from 
State taxation is dependent, not upon the nature of the agents, or upon 
the mode of their constitution, or upon the fact that they are agents, 
but upon the effect of the tax; that is, upon the question whether the 
tax does in truth deprive them of power to serve the government as 
they were intended to serve it, or does hinder the efficient exercise of 
their power. A tax upon their property has no such necessary effect. 
It leaves them free to discharge the duties they have undertaken to 
perform. A tax upon their operations is a direct obstruction to the 
exercise of Federal powers.” * 


The states cannot tax the means employed by Congress to carry 
into execution powers conferred upon Congress by the Constitu- 





i 18 Wall. (U. S.) 5, 31 (1873). 

3 78 Wall. (U. S.) 5, 36 (1873). 

% The same ruling is made in Thomson »v. Pac. R. R., 9 Wall. (U. S.) 579 (1869). 
See also Massachusetts v. Western Union Telegraph Co., 141 U. S. 40 (1891); Central 
Pac. R. R. ». California, 162 U. S. 91, 125 (1896); Western Union Telegraph Co. ». 
Massachusetts, 125 U. S. 530 (1888). These cases all follow the doctrine laid down in 
Union Pac. R. R. Co. v. Peniston, supra, note 30. See Crandall». Nevada, 6 Wall. (U.S.) 
35, 44 (1867). See also South Carolina v. United States, 199 U. S. 437 (1905); Choc- 
taw, etc. R. R. v. Harrison, 235 U. S. 292 (1914). 
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tion,* nor a franchise conferred by Congress. But the means 
employed by Congress to carry into execution its powers do not 
extend to the property of the instrumentality. A state cannot tax 
the interstate transportation of carriers or revenues derived from 
the interstate transportation,® but it may tax the property of the 
carrier in its jurisdiction which makes possible those revenues.*” 
It should be noted that it has been held that Congress may exempt 
from state taxation the entire agency of carrying into execution its 
powers, if it sees fit. Mr. Justice Swayne, concurring in the judg- 
ment in Union Pacific Railroad Co. v. Peniston,® said: 


“But I hold that the road is a National instrumentality of such a 
character that Congress may interpose and protect it from State taxa- 
tion whenever that body shall deem it proper to do so.” *® 


The national bank tax cases go further in restricting the power 
of the states to tax. In Mercantile Bank v. New York® it was said: 


“ 


. and neither the banks themselves nor their capital, however 
invested, nor the shares of stock therein held by individuals, could be 
taxed by the States in which they were located without the consent of 
Congress, being exempted from the power of the States in this respect, 
because these banks were means and agencies established by Congress 
in execution of the powers of the government of the United States.” 


The court holds the express consent of Congress necessary to 
enable the states to tax any property of national banks. In People 
v. Weaver"! it was said: 


“That the provision which we have cited was necessary to authorize 
the States to impose any tax whatever on these bank shares, is abun- 
dantly established by the cases of McCulloch v. The State of Maryland, 





% Providence Bank ». Billings, 4 Pet. (U. S.) 514 (1867); Society for Savings ». 
Coite, 6 Wall. (U. S.) 594 (1867); Provident Institution for Savings v. Massachusetts, 
6 Wall. (U. S.) 611 (1867); Van Brocklin v. Tennessee, 117 U. S. 151, 177 (1886); 
Wisconsin R. R. Co. v. Price Co., 133 U. S. 496 (1890). 

% California v. Central Pac. R. R. Co., 127 U. S. 1, 38, 40 (1887). 

% Kansas City Ry. v. Kansas, 240 U. S. 227, 231 (1916), and cases cited. 

87 St. Louis Southwestern Ry. v. Arkansas, 235 U. S. 350 (1914). 

38 78 Wall. (U. S.) 5, 37 (1873). 

39 See also Reagan v. Mercantile Trust Co., 154 U. S. 413, 416 (1894); Smyth ». 
Ames, 169 U.S, 466, 520 (1898); Minnesota Rate Cases, 230 U.S. 352, 425-32 (1913). 

40 rar U.S. 138, 154 (1887). 

4 100 U. S. 539, 543 (1879). 
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4 Wheat. 316; Osborn v. Bank of the United States, 9 Id. 738; Weston v. 
The City Council of Charleston, 2 Pet. 449.” @ 


It is somewhat difficult to see the distinction between national 
banks as an agency of government,’and railroads, aided to establish 
post roads and to carry troops and military supplies. Both are 
instrymentalities of the government. But in the case of railroads 
express exemption from state taxation seems necessary, and in the 
case of banks express permission to tax is necessary. 


COMPENSATION 


If the seizure of the railways for operation is in the nature of a 
condemnation of private property for public use, the Act of August 
29, 1916, would seem to be fatally defective because a method of 
compensation was not prescribed. The remedy for the owner is 
necessary to the validity of such a statute to fulfill the requirements 
of due process of law. A long line of cases holds that it is a condi- 
tion precedent to the exercise of the power of eminent domain 
that the statute make provision for compensation.” The compen- 
sation need not be fixed prior to the taking, but some method must 
be provided, though the determination of the amount be subsequent 
to the seizure.“ And the compensation may be determined by 
other methods than a jury trial.” This objection to the statute 
could only be urged, however, by the carriers. And if they saw fit 
to acquiesce in the taking, they would not be estopped from de- 
manding just compensation under an implied contract in the Court 
of Claims.” 

If the statutory remedy is incomplete, or improper, the owner is 
not debarred from his common-law remedy of trespass or eject- 

#2 See also Owensboro National Bank ». Owensboro, 173 U. S. 664 (1899); Third 


National Bank of Louisville v. Stone, 174 U. S. 432 (1899); First National Bank v. 
Albright, 208 U. S. 548 (1908); City of San Francisco v. Crocker, etc. Bank, 92 Fed. 
273 (1899). 

* Searl v. School District, 133 U. S. 553, 562 (1889); Sweet v. Rechel, 159 U. S. 
380, 398 (1895); Chicago, Burlington, etc. R. R. v. Chicago, 166 U. S. 226, 237, 238 
(1896), and cases cited. 

“4 Backus v. Fort Street Union Depot Co., 169 U. S. 557, 568 (1898); Cherokee 
Nation v. Southern Kansas Ry., 135 U. S. 641 (1890). 

* Boom Co. »v. Patterson, 98 U. S. 403, 406 (1878); United States v. Jones, 109 
U. S. 513 (1883); Backus »v. Fort Street Union Depot Co., supra, note 44. 

* United States v. Great Falls Mfg. Co., 112 U. S. 645, 656 (1884); Kohl v. United 
States, 91 U. S. 367, 374 (1875). 
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ment.” But these common-law remedies may be lost by aquies- 
cence in the taking, and leave only a right to apply for compen- 
sation.** It may be contended that the act giving to the Court of 
Claims jurisdiction over implied contracts would provide a method 
of compensation for any taking by the government. In United 
States v. Great Falls Mfg. Co. the question whether or not the 
owner could enjoin the government from taking his property when 
no provision for compensation was made was expressly left open. 
And in Union Bridge Co. v. United States, the act authorizing the 
Secretary of War to require the removal of a bridge over a navi- 
gable stream was attacked for its failure to provide a method of 
compensation. The court considered the question at length, and 
determined that there had been no taking of property in the sense 
of the constitutional inhibition, but the inference is plain that had 
there been a taking, the absence of a method of compensation would 
have been fatal.” 

The pending bill in Congress offers a specific compensation. 
This is not a legislative matter but one for judicial inquiry. But 
there is also a provision providing for an adjudication of the carriers’ 
claims if the compensation offered is not accepted. 

Senator Underwood has raised the question whether the contract 
for compensation should not be limited to two years by reason of 
the limitation on appropriations in Article 1, Section 8, Clause 12 
of the Constitution. This clause declares Congress shall have the 
power: 


“To raise and support Armies, but no Appropriation of money to 
that use shall be for a longer term than two years.” 


If the seizure of the railroads under the Act of August 18, 1916, is 
the exercise of any power of Congress, other than the power to 
raise and support armies, the two-year limitation would not apply. 

In an opinion of Attorney-General Knox,™ it is held that the 





47 Kaukauna Water Power Co. v. Green Bay, etc. Canal, 142 U.S. 254, 280 (1891). 

48 State v. Hessenkamp, 17 Iowa, 25 (1864); Dunlap ». Pulley, 28 Iowa, 469 (1870), 
cited and approved in Kaukauna Co. v. Green Bay, etc. Canal, supra, note 47. 

49 rr2 U.S. 645 (1884). 

50 204 U.S. 364 (1907). 

51 See also Jn re Montgomery, 48 Fed. 896 (1892); Im re Mandersen, 51 Fed. 
sor (1892). 

8 Monongahela Navigation Co. v. United States, 148 U. S. 312 (1893). 

8 25 OPINIONS OF THE ATTORNEY-GENERALS, 105, 106. 
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two-year limitation does not apply to an appropriation for the 
payment of royalties on account of the construction of guns, etc., 
extending over a period of more than two years. 


“,. it is not necessary to extend the meaning of the words ‘to raise 
and support’ beyond their ordinary signification in order to include the 
power to arm and equip armies when they are raised and supported. 
That power follows as of course from the power to declare war; to raise 
and support armies; to provide forts, magazines and arsenals; and 
to levy and collect taxes to provide for the common defence.” 


The power to declare war might include the power to prepare 
for war by implication, in the absence of such a specific power. 
But where the specific power to raise and support armies has a 
limitation, it seems a strdined construction to derive the power to 
prepare from the power to declare war. The power to levy and 
collect taxes to provide for the common defense has generally been 
construed to empower nothing but the levy and collection of taxes. 
The phrase ‘‘to provide for the common defence”’ is only descrip- 
tive of the purpose of the levy and collection of taxes.” 

The power to take possession of railroads may be derived either 
from the power to raise and support armies, or the power to es- 
tablish post roads, or the power to regulate-commerce.” In the 
present case, the seizure was clearly the exercise of the war power. 
This power has an express limitation of two years to the appropria- 
tions for carrying it into effect, and that limitation should apply 
to the pending bill before Congress. It is a limitation more of 
theory than of fact. If Congress enacts the statute, proposing to 
compensate the carriers on the basis of an average of net earn- 
ings, and the operation of the roads continues longer than two 
years, the appropriation for the payment of the government’s 
guaranty would have to be renewed. Failing this, the carriers 
could go into the Court of Claims for compensation.® The con- 
tract witnessed by the pending bill and the carriers’ acceptance of 
its terms would not be binding upon the government.” But a 





5 United States v. Boyer, 85 Fed. 425, 430, 432 (1898); Story, THE CONSTITUTION, 
§ 908 et seq. : 

5% Monongahela Navigation Co. v. United States, 148 U. S. 312, 342 (1893); Chap- 
pell ». United States, 160 U. S. 499, 509 (1896); Wilson v. Shaw, 204 U. S. 24 (1907). 

5 Reeside v. United States, 2 Ct. of Cl. 1 (1866); United States v. Russell, 13 Wall. 
(U. S.) 623 (1871); Whiteside v. United States, 93 U. S. 247 (1876). 

57 Filor v. United States, 9 Wall. (U. S.) 45 (1869). ' 
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. contract for the use of the property would be implied and the 
damages could be measured in the same way. The measure of 
damages would not be restricted to the terms of the pending bill, 
but they would, in all probability, be considered fair and equitable. 

The legislation pending in Congress is being enacted upon the 
assumption that. it proceeds from the war powers. Limitations 
attach to these powers, and it is at best a temporary relief from the 
dangers that threatened our transportation system. When peace 
is accomplished, the problem will be still unsolved. It is submitted 
that regulation under the Commerce Clause might have furnished 
that unity of operation and control which our military needs made 
urgent, and might also furnish adequate relief in times of peace. 
In the past our statutes regulating common carriers have been 
enacted for the fundamental purpose of preserving competition. 
Competition has been our economic policy. That policy, so far as 
railways are concerned, has been a shadow. Competition among 
carriers has ceased. If we frankly admit the change, and go for- 
ward to secure efficiency by unity of control and operation, it can 
be done by regulating statutes as well as by government owner- 
ship. It would mean of course radical changes in legislation. 
We would have a mandate directing pooling of freight in many 
instances, instead of a prohibition. We would have a prohibi- 
tion against circuitous hauls and routing, except under special 
conditions, instead of carefully keeping open these avenues of 
waste. We would have an enforced pooling of equipment, under 
supervision, enforced traffic agreements and enforced combination. 
The Sherman Act would be turned “upside down and inside out.” 
But the changes can be accomplished by regulation. 

Irrespective of the political wisdom of government ownership, it 
would save the government the vast sums required for compensa- 
tion. Though regulation may affect property rights, and in some 
instances may seriously impair values, regulation is not a taking of 
property. Carriers engaging in interstate commerce assume the 
risks of regulation. The contingency of regulation is written in 
their right to engage in interstate commerce.*® The question of 
government ownership looms large as a political issue immediately 
after the war. There was a strong sentiment in Congress for 





58 Union Bridge Co. v. United States, supra, note 50; Louisville & N. R. R. ». 
Mottley, 219 U. S. 467 (1911), and cases cited. 
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retaining in the bill the original clause which provided that the 
government control and operation should continue until Congress 
directed otherwise. 

A more effective instrument for obtaining government ownership 
is the power conferred on the President to invest government funds 
in the obligations of carriers maturing while under governmental 
control. Let us suppose a carrier with.a bonded debt of many 
millions has outstanding short-term notes. The government 
purchases them. Is not the immediate effect, if the notes are of 
any considerable amount, to raise the bonds which are prior liens 
to par? Is not the only recourse of the government to secure its 
loan the purchase sooner or later of the prior liens? Some carriers 
have bonded debts in excess of their value. In such instances the 
government bids fair to become, willing or unwilling, an owner of 
the property. 

Henry Hull. 


Wasaincton, D. C. 
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A Note on M. Havuriou. — M. Hauriou is well known to every student 
of French public law. His ‘“Précis de Droit Administratif” is perhaps 
the most widely used of all such recent text-books. His “Principes de 
Droit Public” is most adequately summarized by him .in this volume; 
but it is perhaps worth while to add that it has a special importance, 
apart from its intrinsic merits, from its obvious and not unsuccessful 
effort to reconcile the conflicting theories of such irreconcilable antago- 
nists as MM. Esmein and Duguit. But it is perhaps in another direc- 
tion that M. Hauriou can lay the greatest claim to the gratitude of the 
technical lawyer. For nearly twenty-five years he has written the notes 
on administrative law in “Sirey,” and in some of them, most notably 
in those relating to the theory of state responsibility, it is hardly too 
much to say that he has legislated. His special studies, as, most notably, 
his essay on Duguit, and his very able analysis of the doctrine of national 
sovereignty are all of them at once distinguished and suggestive. M. 
Hauriou has also written on sociology. When it is remembered that 
this solid production is the work of a busy dean of an important law 
school, the energy it represents is difficult to exaggerate. The exact 
bearing of M. Hauriou’s theories is no easy task to indicate. He has 
been profoundly influenced by Herbert Spencer, whose work was just 
beginning to exercise its full effect on France when he began to write. 
It is this, perhaps, which explains the search after the discovery of a 
mechanical equilibrium in the social order which is traceable in all that 
he writes. It is this, too, which seems to explain his rejection of natural 
law even in a synthesis in which its unconscious acceptance is barely 
concealed in the hypothesis of the “‘institution.”! Nor is the task 





1 Cf. the very able criticism of G. PLaton, Pour LE Drorr NATURAL (1911). 
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’ made easier by M. Hauriou’s extraordinary power of reception. No 
new idea seems to come to the birth without being swept into the wide 
ambit of his system. No science is too remote for him to examine it in 
the effort at discovering illustrative analogies. He seems definitely to 
have rejected the unsatisfactory positivism in which M. Duguit still 
takes refuge.2 He insists upon the unchanging character of the cate- 
gories, order and disorder, justice and injustice, of which the law must 
take account, even while he denies the permanent character of their 
content.’ He has realized that law is preéminently a social science, and 
that in this aspect its sociological character is fundamental. In this 
respect, he seems clearly to belong to the realist school of which M. 
_ Duguit is perhaps the most distinguished member. But he explains 
the background of his attitude in an atmosphere of metaphysiological 
metaphor which M. Duguit would hardly understand. The lawyer 
meets with some concern such phrases as “social tissue,” with its con- 
stituent “positive” tissues of the family and property, “metaphysical 
tissues”’ such as the law, and “material tissues” such as organization.‘ 
It is true that these somewhat mysterious entities lead to the recogni- 
tion of liberty, equality and fraternity as the essential factors of progress;° 
but one is left wondering if the path of proof must of necessity be so 
complex. Certain conceptions of his thought possess, indeed, a defini- 
tion less puzzling. He has set out clearly the significance of corporate 
personality. He has insisted in striking fashion on the necessary sub- 
mission of the state to objective law. He has shown with high dis- 
tinction the way in which law emerges as the result of a balance between 
conflicting and codperating forces.’ His work has demonstrated the 
danger of a régime in which the individual personality is absorbed by 
the fabric of the state. The somewhat mysterious result of his whole 
legal edifice is perhaps the outcome of his own eager insistence upon 
the necessary complexity of social relations, perhaps also from his un- 
willingness to set out his principles as a system apart from the multitude 
of facts which tend to obscure their bearing. No student of law, in any 
case, may afford to neglect an effort so rich in its possibilities and so 
suggestive in its outcome. 





EFFECT OF CHANGED CONDITIONS UPON EQUITABLE SERVITUDES. — 
In Tulk v. Moxhay,' which is the foundation of the law of equitable 
servitudes, Lord Cottenham evidently thought purely in terms of 
specific performance. He conceived that he was enforcing the cove- 
nant imposing the restrictions against one not a party thereto, who had 





2 Cf. his Les Ipfes p—E M. Ducurt, REcvEm DE LEGISLATION DE TOULOUSE, 
Vol. VII, 15-16. 

3 Cf. PRiIncIPpES DE Droit PUBLIC (1910). - 

4 Cf. La ScreNce SocIALE TRADITIONELLE (1896), 264. 

5 Ibid., 49 f. 

6 PRINCIPES DE Droit PUBLIC (1910), 639-93. 

7 Ibid., chap. 1. 

8 Cf. especially, Ibid., 366-414 and 471-594. 


1 2 Phil. 774 (1848). 
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acquired the property with knowledge thereof, in order to prevent 
unjust enrichment.? But it has been pointed out repeatedly that this 
reasoning assumes the existence of the rule as the basis for explaining 
its existence.’ Hence, although there are decisions which continue to 
treat the matter from the standpoint of specific performance,‘ the 
current of authority ® for some time has perceived that we have here 
real rights rather than contract rights and has recognized in these 
restrictions on the use of property imposed by contract a sort of equi- 
table appendix to the common law servitudes to which, as some courts 
are now doing,’ we may well give the name of “equitable servitudes.” 
Suppose the situation which existed at the time the restrictions were 
imposed, continuance whereof was a presupposition of the restrictions, 
has radically changed, so that the original purpose may no longer be 
carried out. Courts have often treated such cases on lines of specific 
performance, arguing that as it would be inequitable to enforce the 
restriction under the changed circumstances, doing the plaintiff little 
substantial good and seriously injuring defendant, a court of equity 
may properly refuse relief on the balance of convenience.’ It will have 
been noted that some of these courts have, in other connections, treated 
such restrictions as servitudes involving real rights in the covenantees 
and those claiming under them. The inconsistency of denying relief on 
a theory of discretion as to specific performance with such a doctrine, 
since it in substance allows a court of equity in its discretion to deprive 
a plaintiff of his property,® led several courts to retain the injunction 
suit for assessment of damages, after denial of the injunction ® or to 
suggest that damages might be recovered? or to award damages on 





2 “The question is, not whether the covenant runs with the land, but whether a 
party shall be permitted to use the land in a manner inconsistent with the contract 
entered into by his vendor, and with notice of which he purchased. Of course the price 
would be affecte? by the covenant, and nothing could be more inequitable than that 
the original purchaser should be able to sell the property the next day for a greater 
price, in consideration of the assignee being allowed to escape from the liability which 
he had himself undertaken.” Jd., 777-78. See Ames “Specific Performance For and 
Against Strangers to the Contract,” 17 Harv. L. Rev. 174, 183. 

3 The latest statement is by Professor Clark, “ Equitable Servitudes,” 16 Mica. L. 
REV. 90, 91. 

4 Wiegman »v. Kusel, 270 Ill. 520, 527, 110 N. E. 884 (1915); DeGray ». Monmouth 
Beach Club House Co., 50 N. J. Eq. 320, 339, 24 Atl. 388 (1892); Doan v. Cleveland 
R. Co., 92 Ohio St. 461, 112 N. E. 505 (1915); Bald Eagle Valley R. Co. v. Nittany 
Valley R. Co., 171 Pa. St. 284, 295, 33 Atl. 239 (1895). 

5 Re Nisbet and Potts’ Contract [1905] 1 Ch. 391, 399, [1906] 1 Ch. 386, 401 ff., 405, 
409; Childs ». Boston & Maine R. Co., 213 Mass. 91, 94, 99 N. E. 957 (1912); King 
v. Union Trust Co. 226 Mo. 351, 365, 126 S. W. 415 (1910); Flynn v. New York, etc. 
Ry. Co., 218 N. Y. 140, 112 N. E. 913 (1916). 

6 Childs ». Boston & Maine R. Co., supra. 

7 Jackson v. Stevenson, 156 Mass. 496, 31 N. E. 691 (1892); Sanford v. Keer, 80 
N. J. Eq. 240, 83 Atl. 225 (1912); Amerman »v. Deane, 132 N. Y. 355, 30 N. E. 741 
(1892); McClure ». Leaycraft, 183 N. Y. 36, 75 N. E. 961 (1905); Orne v. Fridenberg, 
143 Pa. St. 487, 502, 22 Atl. 831 (1891). 

8 See Whalen v. Union Bag Co., 208 N. Y. 1, tor N. E. 805 (1913). In such cases 
as McCann v. Chasm Power Co., 211 N. Y. zor, 105 N. E. 416 (1914), plaintiff’s 
property right is legal and he may protect it at law by an action which will prevent 
acquisition of a prescriptive right by the defendant. 

9 Jackson v. Stevenson, supra. 

10 McClure v. Leaycraft, supra. 
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condition of releasing the servitude." But that course involves another 
difficulty. If the servitude still exists and the damages are not merely 
nominal, what authority has a court of equity to compel the dominant 
owner to sell it to his neighbor against his will for such sum as may be 
assessed as substantial damages? Surely when a court of equity is 
called on to protect a servitude from interruption it cannot say to the 
dominant owner in its discretion, sell out to the servient owner to whom 
the restriction has now become disproportionately inconvenient.” 
Awarding substantial damages in such case to an unwilling dominant 
owner amounts to a condemnation of the servitude without legislative 
authority and for a private rather than a public use. 

Yet the judicial instinct that has led to denial of equitable relief in 
such cases seems sound. The basis of the equitable servitude is the 
intention ofthe parties. We turn to this intention to discover whether 
a servitude was created or a mere personal covenant.” For the same 
reason we should turn to their intention to determine the duration of 
the servitude. They may have fixed a definite term. But even then it 
is a reasonable construction to hold that they meant it to endure so 
long as the purpose of the restriction could be carried out, not exceeding 
the: term fixed.“ Hence it is submitted the sound view is that the 
existence of the servitude depends upon the possibility of carrying out 
the original purpose. If it can be carried out, want of appreciable dam- 
age to the dominant owner is not material.” If it can no longer be carried 
out, the same arguments that established its existence as a servitude 
may be vouched for its termination. In that event there is nothing to 
protect by an injunction and nothing for which to award damages. 

A recent case in which legislation sought to provide expressly for the 
procedure adopted offhand without consideration in the decisions above 
referred to has compelled more critical investigation.!” In that case the 
statue provided that when in a proceeding for the registration of land the 
land court should find that enforcement of restrictions upon its use 
“would be inequitable” it should “register title to the land free from 
the restrictions as and to the extent required by the equities of the case” 
and that “if the restrictions are valid though not enforceable” the case 
should be sent to the Superior Court for assessment of damages. The 
facts were that the restrictions had been imposed by the petitioner 
and others in the expectation that the neighborhood would be devoted 
exclusively to expensive private residences. Afterwards the construc- 
tion of subways, extension of rapid transit and use of automobiles made | 
more distant areas better available and except for a few houses built 
on the faith of the restrictions the tract has remained vacant. Under 





11 Amerman v. Deane, supra. 

2 See Dent v. Auction Mart Co., L. R. 2 Eq. 238, 245 (1866). 

18 See, for example, Nottingham Brick & Tile Co. v. Butler, 16 Q. B. D. 778 (1886). 

4 Association v. Gordon, 63 N. H. 505, 506, 3 Atl. 426 (1885). 

15 Peck v, Conway, 119 Mass. 546 (1876). Nor does it matter that change of 
circumstances has made the servitude much more inconvenient to the servient owner, 
so long as the original purpose may be carried out. Miller v. Klein, 177 Mo. App. 557, 
160 S. W. 262 (1913); Spahr v. Cape, 143 Mo. App. 114, 122 S. W. 379 (1909). 

16 See an excellent discussion in Knight v. Simmonds, [1896] 2 Ch. 294. 

17 Riverbank Improvement Co. v. Chadwick, 228 Mass. 243, 117 N. E 244 (1917). 
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such circumstances the land court found that it would be inequitable to 
enforce the restrictions so far as they prevented the erection of apart- 
ment houses or buildings for business purposes, but that the removal of 
the restrictions would result in material damage to those who had al- 
ready built. Accordingly it registered the title free of the restrictions 
under the statute. The Supreme Court, reaffirming what is now the 
established doctrine‘in Massachusetts, held that the restrictions created 
real rights in the dominant owners, and as a consequence held that the 
statute, applied to such a case, deprived the latter of rights in real pro- 
perty for a private use contrary to the Bill of Rights. 

Here the original purpose could be carried out for the protection of 
the houses already built. True the tract was not developing as fast 
as had been hoped because of supervening events. In consequence, a 
greatly increased burden was put upon the servient owners, which might 
be material upon a question of specific performance, but had no rele- 
vance upon a question of property. Once the latter view is taken, the 
decision reached is inevitable. Had the change of condition been such 
that the original purpose could no longer be carried out, no special 
statute would be necessary to permit registration of the title free of 
restrictions that no longer exist. To do so would be no more than re- 
moving a cloud cast by the recorded restrictions. Moreover if the 
tract in question was needed for business purposes for the proper de- 
velopment of the city and the restrictions resulted in the tract remaining 
vacant and useless, a statute permitting registration of title free of the 
restrictions upon compensation in order to permit the only practicable 
use of the land and thus make it available for the general good might 
be sustained.'® However this may be, the statute in the present case 
proceeded on no such theory. It sought to allow the servient owners to 
relieve themselves of an irksome burden by compelling the dominant 
owners to make an involuntary sale and raises a strong suspicion of 
having been made to order for this very case. 





IMPAIRMENT OF CONTRACTS BY MUNICIPALITIES. —It has long been 
settled that municipal legislation may be state action within the consti- 
tutional provision forbidding laws impairing the obligations of contracts.! 
It is also decided that some municipal action does not come within the 
clause.2 A mere breach of contract by a municipal corporation does not 
raise a federal question.* Two recent decisions by the Supreme Court of 
the United States are of value in indicating the lines of demarcation be- 
tween these two positions and, by the dissenting opinions, in showing the 
reasons for the judicial confusion of mind on the subject. In both of 





18 Clark v. Nash, 198 U.S. 361 (1905); Strickley v. Mining Co., 200 U. S. 527 (1906). 
But see Salisbury Land Co. ». Commonwealth, 215 Mass. 371, 379, 102 N. E. 619 (1913). 


1 Walla Walla v. Walla Walla Water Co., 172 U.S. 1. 
_ 2 St. Paul Gas Light Co. ». St. Paul, 181, U. S. 142. 

3 McCormick v. Oklahoma City, 236 U. S. 657. 

4 Cincinnati v. Cincinaati & Hamilton Traction Co. and the Ohio Traction Co., 
38 Sup. Ct. Rep. 153. 

The Northern Ohio Traction & Light Co., and the Cleveland Trust Co. v. the State 
of Ohio, 38 Sup. Ct. Rep. 196. 
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these cases there had arisen a dispute as to the duration of the franchises, 
in the first as to part only. The municipal authorities wishing to reduce 
the rates and make further regulations directed, in the first case by an 
ordinance of the city council, in the second by resolution of the board of 
county commissioners, that the companies make the required reduc- 
tions and changes or remove their tracks, and required the corporation 
counsel and prosecuting attorney respectively to ‘take legal action in 
case of noncompliance. In the first case the ordinance further stated 
that continued operation would be considered an acceptance of the 
ordinance. 

While in some cases a distinction has been made between resolutions 
and ordinances on the gfound that only the latter are legislative,> the 
Supreme Court has expressly refused to make decisions as to impairment 
turn upon this point.® 

The difficulty in these cases arises from the fact that both legislative 
and administrative powers are vested in city councils and county com- 
missioners, and because it is only when acting in their legislative capac- 
ity that their acts can conflict with the constitutional prohibition. Thus 
an ordinance directing the city treasurer not to pay out money under 
an alleged contract was held to be an administrative act, and since the 
only question involved was the validity of the contract, it was for the 
state and not the federal courts.” But an ordinance directing the mayor 
to notify a water company that the city was under no further liability 
on an alleged exclusive contract, and ordering an election to authorize 
the issuance of bonds for a city water plant, was held to be a law impair- 
ing the contract, since the city could point to no inherent want of legal 
validity in it.* It is not strange that the authorities are confused as to 
just where the line should be drawn. The nearest approach to a formu- 
lated test in the cases is whether the law deprives one of the benefit of a 
contract or imposes new duties or liabilities.» But such a test is little 
better than a restatement of the difficulty. Thus if a city repudiates an 
alleged contract with a water company giving it exclusive rights, and 
undertakes to build a water-plant itself, this is a law which may impair 
the contract.!° Whereas if the city simply denies the contract, or repu- 
diates an award made to one contractor, and gives it to another, there 
is no federal question." It is submitted that in one case as much as in the 
other the law aims to deprive the plaintiff of the benefit of his claimed 
contract, and in neither does it add new duties or liabilities. Such a test 
loses sight of the real basis of distinction, the difference between admin- 
istration and legislation. It would seem more helpful to suggest that 
the line is drawn between those ordinances whereby a municipal corpora- 
tion attempts to force its will upon the other party by reliance upon its 





5 Chamberlain v. Evansville, 77 Ind. 542, 551. 

6 Des Moines v. Des Moines'City Ry. Co., 214 U. S. 179. 

7 St Paul Gas Light Co. v. St. Paul, 181 U. S. 142. 

8 Vicksburg Waterworks Co. v. Vicksburg, 185 U. S. 65. 

® Northern Pacific Ry. v. Duluth, 208 U. S. 583, 591. 

10 Walla Walla v. Walla Walla Water Co., 172 U. S. 4; Knoxville Water Co. ». 
Knoxville, 189 U. S. 435; Mercantile Trust Co. v. Columbus, 203 U. S. 311. 

1 McCormick »v. Oklahoma City, 236 U. S. 657; Dawson ». Columbia Trust Co., 
197 U. S. 178; Shawnee Sewerage & Drainage Co. v. Stearns, 220 U. S. 462. 
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sovereign powers of coercion and those where it takes the lawful processes 
open to any legal person. So where, under a claim that the contract with 
the company permits it, a city attempts to lower the rates of a public 
utility, there is uniformly held to be a law impairing the obligation of the 
contract;! also where, having given an exclusive franchise, it repudiates 
it and attempts to compete itself, or to give a franchise to another." 
The city here representing the sovereign is using its powers to take away 
a grant which only sovereign power can give or take away. A striking 
illustration of this occurred when a city attempted to withdraw a fran- 
chise right to double track, and the mayor ordered the arrest of anyone 
attempting to work on the line.” But a city may exercise the legal power 
which any individual or corporation has to break a contract without 
violating the federal constitution.’ Otherwise, if all refusals of its agents 
to perform were void, every contract would be specifically enforceable 
against it, so it may allow a claim for the use of hydrants, but deny that 
the money is paid under a contract for future use, since that is a mere 
statement of position to prevent estoppel.!? It may refuse to take action 
after having given a franchise which promised an affirmative raise in 
rates every six months, because this merely withdraws its sanction of the 
raise, and, although a breach of contract, does not prevent the company 
charging reasonable rates.* Also, after giving an exclusive franchise to 
a water company, excepting the right to license owners contiguous to 
the river to lay pipes for private use, it may permit an owner separated 
from the river by land of the city to lay pipes across its land, since this, 
although a breach of contract, is merely an administrative act.!® Finally, 
it may in case of a dispute in regard to a franchise order the removal of 
tracks from the street and direct the city council to take the proper 
legal action to enforce the order, but only because it clearly appeared 
that the attorney did not intend to “ take a posse and begin to pull up 
the tracks.”’*? Obviously the ordinance in substance was only a state- 
ment of the city’s claim and a direction to the attorney to test it in the 
courts. This is an administrative act open to any individual. 

The ordinance and resolutions of the principal cases, however, pro- 
vided for a reduction of the rates with an alternative threat of legal 





2 Detroit v. Detroit Citizens’ Ry. Co., 184 U. S. 368; Cleveland v. Cleveland City 
Ry. Co., 194 U. S. 517; Los Angeles v. Los Angeles City Water Co., 177 U.S. 558. 

3 Cases cited under note 10, supra. 

14 City Ry. Co. v. Citizens’ Street R. Co., 166 U.S. 5 

% Grand Trunk Western Ry. Co. v. City ‘of South Bend, 227 U.S. 544. 

16 Cases under notes 2 and 11, supra. But see two cases in the lower federal courts 
which seem irreconcilable with the above authorities. American Waterworks & 
Guarantee Co. v. Hume Water Co., 115 Fed. 171; Riverside & Q. Ry. Co. v. Riverside, 
118 Fed. 736. In the latter case the city had contracted to supply the railway company 
with electricity at a given rate. It passed an ordinance notifying the company that it 
would not go on at that rate. The court held it a law impairing the obligation of the 
contract. It is submitted that this is merely a default upon a contract such as any 
private company might make, and that the proper remedy, if any, should have been an 
action for breach of contract. 

17 Defiance Water Co. v. Defiance, 191 U. S. 184. 

18 Southern Bell Tel. & Tel. Co. v. Birmingham, 211 Fed. 709. 

19 New Orleans Waterworks Co. v. La. Sugar Refining Co., 125 U. S. 18. 

20 Des Moines v. Des Moines City Ry. Co., 214 U. S. 179. But see Owensboro v. 
Cumberland Telephone & Tel. Co., 230 U. S. 58. 
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action to eject the companies from the streets. The alternative by itself, 
as was seen above, would not have offended against the constitution. 
But the order to reduce the rates was not a mere statement of the city’s 
claim to have such a right with a direction to litigate it. It was an at- 
tempt to exercise the coercive power to reduce rates. The alternative 
was an alternative only in words. As was pointed out in Detroit v. 
Detroit Citizens Ry.," the law would have been practically self-enforcing, 
since the public would have refused to pay more than the new rate until 
the companies had established their rights at law. In the case above 
-the city only claims the right to order a removal, though actually order- 
ing it in form; in the principal cases the city orders a self-enforcing 
reduction, though in form only claiming the right. Clearly this is a law 
impairing the obligations of the franchises. 





Tue NATURE OF RIGHTS INVOLVED IN AN Ort AND Gas LEASE.— 
When the owner of a tract of land grants to another the exclusive right 
to explore and drill for oil and gas on his land, and, if the same be found 
in paying quantities, to remove it, in consideration of the payment of a 
royalty, which is generally a certain proportion of the mineral itself, 
there exists what is commonly known as an oil and gas lease. The de- 
termination of the nature of this so-called lease, and of the rights of the 
parties thereto, has occasioned much diversity and confusion of language 
on the part of the courts in the states where oil lands are to be found. 
It is proposed to discuss here the situation which exists when the right 
of the lessee, which is contingent on the discovery of the mineral, vests, 
by oil and gas being produced in paying quantities. 

First of all it is important to notice what the right of the owner of the 
land is in the oil and gas beneath his land before he makes the lease. 
Although for many purposes his right is like a property right, he is not, 
strictly speaking, the owner of the oil and gas beneath the land, but 
merely has an exclusive right to drill for it and to reduce it to possession, 
at which time he gets title to it. The reason for the distinction between 
a landowner’s right to oil and gas and his ownership in solid minerals 
like coal lies in the “vagrant and fugitive” nature of oil and gas which 
causes it to flow from one tract of land to another, and makes it possible 
for the owner of one tract to exhaust the supply from beneath the sur- 
rounding land. The fact that the landowner has no ownership, or as 
many courts put it, has but a qualified ownership in oil and gas not re- 
duced to possession, has been most clearly recognized in cases involving 
the constitutionality of statutes prohibiting the wasting of one of these 
fluid minerals in the process of extracting another from the ground. The 
United States Supreme Court has held that such statutes are not a tak- 
ing of the surface owner’s property without due process of law, because 
he has no property in the mineral until it is reducéd to possession.! 





2 184 U.S. 368, 379. 


1 Ohio Oil Co. v. Indiana, 177 U. S. 190; Lindsley v. Natural Carbonic Gas Co., 
220 U.S. 61. For a.discussion of these cases and of the rights of a landowner in under- 
lying oil and gas, see a note in 25 Harv. L. REv. 76. 
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This analysis of the right of the landowner simplifies the problem of 
what is the right of the lessee under these so-cafled leases. The land- 
owner cannot grant any more than he has, and all the lessee gets is a 
right to drill for-and reduce to possession the oil and gas which is from 
time to time beneath the land in question. Such a right is an incorporeal 
hereditament, or, more specifically, a profit d prendre,? exactly analogous 
to a profit to hunt and fish on the land of another.’ If an oil lease differs 
from most profits in that the right to take oil given to the holder of the 
servitude is exclusive, that is only because of the covenant to that effect 
in the lease and not because of any fundamental difference between an 
oil lease and other profits.‘ 

The courts, however, in determining the nature of an oil lease, have 
frequently not started with the premise that the landowner cannot grant 
more than a right to take oil, but have looked on him as the owner of the 
oil beneath the surface of his land, just as he is the owner of coal beneath 
his land,® and have undertaken to determine the extent of the right 
granted from the words of the lease. In this manner three general con- 
clusions have been reached: (1) That the lease is a sale of the oil and gas 
in place, and the royalty is the purchase price;® (2) that the so-called 
lease is in fact a lease, creating an estate in the lessee, the royalty being 
rent;’ and (3) that the lease gives merely a right to go on the land, to 
drill for and to remove the oil, that is, gives a profit @ prendre to the 
lessee. The first of these views, set forth in some of the Pennsylvania 





2 See 29 Harv. L. REv. 788. 

3 See Wickham ». at da 7M. & W. 63, 79; Co. Litr. 122 a; 2 Bu. Comm. 34*. 

4 Funk v. Haldeman, 53 Pa. 229, 242. In this early case the court makes an accu- 
rate analysis of the nature of an oil lease. If subsequent cases in Pennsylvania had 
followed the language of this case, much of the confusion now existing in that state 
on this topic would have been avoided. But see Hicks v. American Natural Gas Co., 
207 Pa. 570, 577, 57 Atl. 55. 

5 Appeal of Stoughton, 88 Pa. 198, 201. 

6 Wettengel »v. Gormley, 160 Pa. 559, 566, 28 Atl. 934; Blakely v. Marshall, 174 
Pa. 425, 429, 34 Atl. 564. In Appeal of Stoughton, 88 Pa. 198, 202, the court said, 
referring to the lease: “Its terms, inter alia, were ‘the party of the second part to 
have the sole and exclusive right to bore and dig for oil in said lot, and gather and 
collect the same therefrom for the term of twenty-one years from the date hereof.’ 
This certainly amounts to an absolute sale of all the oil contained within the land de- 
scribed in the lease, subject only to the royalty therein provided for.” 

In In re Brunot’s Estate, 29 Pitts. L. J. (N. s.) 105, the court held that such a lease 
was a sale, and that the royalties were personalty, going to the executor and not to 
the heir of the landowner. 

7 Headley v. Hoopengarner, 60 W. Va. 626, 55 S. E. 744, 747. Ina reconsideration of 
Wettengel v. Gormley, supra, the court said: “The legal operation of this lease, as 
between the lessor and the lessee, ‘their heirs, executors, or assigns,’ was to sever the 
leasehold from the freehold estate. Thereafter the exclusive right of access to the oil- 
bearing stratum was in the lessee, whose duty it was to develop and operate the lease- 
hold estate for oil and gas. The exclusive right to cultivate the surface, subject to 
the easement created upon and over it in aid of the operations of the lessee, was in 
the lessor. . . . The estates were separate, independent, and in independent hands. 
The one was personal, an estate for years. The other was real, a fee simple.” 184 
Pa. 354, 361, 39 Atl. 57. 

8’ Mansfield Gas Co. 2. Alexander, 97 Ark. 167, 133 S. W. 837; Osborn ». Arkansas 
Territorial Oil & Gas Co., 103 Ark. 175, 146 S. W. 122; Brookshire Oil Co. v. Cas- 
malia, etc. Co., 156 Cal. 211, 103 Pac. 927; Gillespie v. Fulton Oil & Gas Co., 239 
Ill. 326; 88 N. E. 192; Beardsley v. Kansas Natural Gas Co., 78 Kan. 571, 96 "Pac. 
859; Funk v. Haldeman, supra; Hicks ». Am. Natural Gas Co., supra; Venture Oil 
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decisions, is clearly erroneous. Not only is a sale of the oil in place im- 
possible because the JAndowner has no property in the oil until it is re- 
duced to possession, and because he cannot pass title to something which 
is not ascertained or determined,® but he does not purport to sell it. A 
sale or conveyance of solid minerals in place is quite possible, and is 
sometimes made,!° but if the landowner grants a right to remove coal 
from his land, he does not thereby sell the coal, and no title passes to the 
grantee until the severance is made." And so it is in the case of these 
oil leases. The landowner purports to grant only a right to take oil, and 
not title to the oil before it is taken. The second view, that the oil lease 
creates an estate in the lessee, is erroneous for the same reason. ‘There is 
nothing in the language of the so-called lease to justify the conclusion 
that an estate has been created in the lessee, and it is generally held that 
ejectment is not the proper remedy of the lessee against someone inter- 
fering with his right in the land.” By the weight of authority an oil 
lease creates merely what it purports to create—a right to go on the 
land and take the oil. Although few cases call this a profit d prendre it 
is difficult to see how a better example of a profit could be found. It is 
unfortunate that the term “lease” was ever applied to such a transac- 
tion, for the situation is just analogous enough to a lease to make the 
comparison dangerous. The term is, however, universally applied, and 
must therefore be used, but always with a mental reservation. 

The consideration given by the holder of this profit generally consists 
of two parts. First there is a so-called rent, a cash, or monthly, or annual 
payment for the privilege of exploring for oil, for delay in beginning 
operations, and for the “option” held by the lessee in the land until the 
discovery of oil, at which time his right vests. This rent is payable 
whether the lessee actually drills for oil or not.’* Then there is the roy- 
alty, which is a certain percentage of the oil produced, or an annual 
payment for each well sunk. This royalty is frequently called rent, or 
is said to be like rent. It is analogous to rent in many respects. It runs 
with the land when the lessor conveys the land to another, unless ex- 
pressly reserved.” It can be assigned apart from the land.'® Strictly 
speaking, however, a royalty is not rent, and to call it rent sometimes 
leads to erroneous conclusions. A rent is a return for the use of land.!” 





Co. v. Fretts, 152 Pa. 451, 456, 25 Atl. 732; Kelly v. Keys, 213 Pa. 295, 62 Atl. o11; 

State v. South Penn Oil Co., 42 W. Va. 80, 24 S. E. 688. 

; ® Blanchard v. Low, 164 Mass. 118, 121, 41 N. E. 118. See WILLISTON ON SALEs, 
258. 

10 Caldwell v. Fulton, 31 Pa. 475. 

i Baker v. Hart, 123 N. Y. 470, 25 N. E. 948. 

2 Funk v. Haldeman, supra; Kelly v. Keys, supra. Likewise, such lessees are held 
not to be within statutes relating to landlord and tenant. Hancock ». Diamond Plate 
Glass Co., 162 Ind. 146, 153, 70 N. E. 149, 152. 

1 Kokomo Natural Gas & Oil Co. v. Albright, 18 Ind. App. 151, 47 N. E. 682; 
Lawson v. Kirchner, 50 W. Va. 344, 40 S. E. 344. 

4 Kissick v. Bolton, 134 Iowa, 650, 112 N. W. 95; Headley ». Hoopgarner, supra; 
Campbell v. Lynch, 94 S. E. 739, 743 (W. Va.); THORNTON, Or AND Gas, § 221. 

© Chandler v. Pittsburgh, etc. Co., 20 Ind. App. 165, 50 N. E. 400. 

‘6 Indianapolis, etc. Gas Co. v. Pierce, 25 Ind. App. 116, 56 N. E. 137. 

17 “Rent is a certain yearly profit in money, provisions, etc., issuing out of lands 
and tenements, in retribution for the use, and it cannot issue out of a mere privilege 
or easement.” 3 KEent, Comm. 460. 

“Note, that a rent cannot be granted out of a piscary, a common, and advowson, 
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A royalty in an oil lease is a return for the right to take oil from the 
land.'* It is submitted that a royalty is not a payment for the use of the 
whole tract of land, but a payment for the right to take oil from whatever 
part of the land on which the particular well happens to be located. The 
payment for the right to use the whole tract to drill on, in so far as there 
is a separate consideration for that right, is the so-called rent or 
preliminary payment described above.!® 

The importance of an exact definition of the nature of this return for 
the profit granted to the lessee in an oil lease is illustrated by cases where 
the land is, subsequent to the lease, divided into several tracts, which 
fall into the hands of different persons. A recent case in West Virginia, 
Campbell v. Lynch, is of this sort. The lessor, after making a lease, died 
intestate, and the land descended to a number of co-heirs. Before the 
lessee drilled for oil on the land, the heirs brought a bill to partition the 
land, but did not mention the lease in the bill. The land was partitioned 
among them, with no reference to the lease, and after the partition the 
lessee drilled for and extracted oil from the land of some but not all of the 
heirs. Those on whose land no wells were sunk brought a bill praying 
that the royalties be divided among all the heirs. The court granted the 
decree on the ground that the royalties were rent and a payment for the 
right to use the entire tract of land, and hence belonged to the owners 
of the whole tract, no matter from what part of the land the oil was 
taken. That the result reached by the court is equitable, is clear, but the 
validity of the reasoning may be questioned, especially so far as such 
reasoning is applicable to other cases. If, for example, the owner of land 
subject to such a lease conveys part of the land to one person and part to 
another, with no mention of the lease, it would follow from the reasoning 
of the court that, since the royalty is a payment for the right to use the 
whole tract of land and not for the use of a particular part of the land, 
the royalties must be divided between these grantees in proportion to the 
amount of land held by each. It has been generally held, however, that 
each grantee is entitled to the royalties for the oil taken from his land, 
inasmuch as the royalty is a payment for the taking of the oil." Again, 
if the owner of land subject to an oil lease divides it into several tracts 
and devises each tract to a different person, it would seem that the royal- 
ties should not be apportioned among the devisees as rent would be appor- 
tioned, but that they should go to the particular devisees from whose 





or such like incorporeal inheritances, but out of lands or tenements whereunto the | 
grantee may have recourse to distreyne.” Co. Litt. 144 a. ; 

18 Kissick v. Bolton, supra. 

19 Funk v.,Haldeman, supra. 

20 Campbell v. Lynch, 94 S. E. 739. . 

* Northwestern Ohio Natural Gas Co. v. Ullery, 68 Ohio, 259, 67 N. E. 494; Fair- 
banks ». Warrum, 56 Ind. App. 337, 104 N. E. 983, 987, citing the Indiana cases on 
this point; Osborn v. Arkansas Territorial Oil & Gas Co., supra. In that case the 
court said: “Each purchaser from the lessor obtained and owned the gas in that part 
of the land bought by him, and was entitled to the rentals arising therefrom, and 
none other. The respective parties have no special equities in these rentals springing 
from the fact that the lease covered the entire tract . . . The gas obtained from each 
well was owned by the owner of the tract of land upon which it was sunk, and under 
the lease the rental therefore was disconnected with the remainder of the land covered 
by the lease.” 
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land the oil was being taken.” It cannot be argued here that since each 
devisee is precluded from drilling for oil himself by the terms of the lease 
he should share in the royalties, for the consideration given to the testa- 
tor in return for a right with reference to the whole tract was a right 
with reference only to certain parts of the land — those from which oil 
was being taken. For a person to benefit one part of his estate at the 
expense of another is no new thing in the law. 

Although the reasoning in Campbell v. Lynch does not correspond to 
the true nature of these royalties, the result reached by the court is 
sound. The decree partitioning the land had no effect whatever on the 
royalties or the right to receive them. At the time of the partition neither 
the profit nor the right to royalties was in existence, but each was con- 
tingent on the discovery of oil as a condition precedent. There was 
nothing there to partition but the land. When the right to royalties did 
vest on the production of oil by the lessee, it was held by the heirs in 
common, and each was entitled to a partition thereof. It is submitted, 
however, that if oil were being produced at the time of the partition, the 
partition of the land with no mention of the royalties would have made 
the division of the latter among the heirs res judicata. It is such questions 
as these which make it important, in the simpler cases where the correct 
result is obvious, to define carefully the terms dealt with. 





Wuat CoNSTITUTES THE PRACTICE OF LAw. — Several courts in well- 
considered opinions have concluded that a corporation cannot engage in 
the practice of law.!_ The practically universal requirement of a license, 


granted only upon proof of satisfactory character and learning, makes 
it impossible for a corporation, as such, to become a member of the 
legal profession.2 Nor will the courts permit a corporation indirectly 
to practise law through the medium of employees who are licensed at- 
torneys.2 A lawyer owes complete devotion to his client’s interests. 
To allow him at the same time to serve another master — the corpora- 





% But see, contra, Wettengel v. Gormley, 160 Pa. 559, 28 Atl. 934, reconsidered 
and affirmed in 184 Pa. 364, 39 Atl. 57. That case, however, can hardly be supported. 
In the first hearing of the case the court held that the devisees should share in the 
royalties in proportion to the land held by them, on the ground that the oil lease, 
because of the vagrant nature of the oil, was like a lease for general tillage, rather than 
like the right to take solid minerals from the land. In the reconsideration, the court 
held that the lease created a term for years in the lessee, that the royalty, being rent, 
was personalty and went intestate under the will which devised the land and did not 
mention the lease, and that it went to the children of the testator, who were the dev- 
isees, in proportion to the amount of land devised to each. If that is the law of the 
distribution of property after death in Pennsylvania, it is peculiar to that state. 


1 Matter of Codperative Law Co., 198 N. Y. 479, 92 N. E. 15; Matter of City of 
New York, 144 App. Div. 107, 128 N. Y. Supp. 999. See also Commonwealth ». 
Alba Dentist Co., 13 Pa. Dist. R. 432; State Electro-Medical Institute v. State, 74 
Neb. 40, 103 N. W. 1078. 

2 See Matter of Codperative Law Co., 198 N. Y. 479, 483, 92 N. E. 15, 16. 

Similarly, since a corporation cannot qualify as a practitioner, it cannot prac- 
tise dentistry or medicine. Hannon ». Siegel-Cooper Co., 167 N. Y. 244, 60 N. E. 
597; Commonwealth v. Alba Dentist Co., 13 Pa. Dist. R. 432; State Electro-Medical 
Institute v. State, 74 Neb. 40, 103 N. W. 1078. 

8 “The relation of attorney and client is that of master and servant in a limited 
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tion whose employee he is — is destructive of the fundamental fidu- 
ciary relationship of attorney and client. For this reason in some 
states corporations have been expressly forbidden by statute to prac- 
tise law either directly or indirectly.* 

In spite of these legal restrictions, however, title insurance companies, 
trust companies, collection agencies, and other corporations continue to 
invade fields of activity only recently occupied by the lawyer. The 
obvious advantages of corporate organization — the opportunity for 
service over wide areas through branch offices, and the more efficient 
specialization resulting from a large volume of business — account for this 
tendency here, as in other branches of economic life. The courts are 
thus being brought face to face with the task of marking off those ac- 
tivities of the lawyer in which corporations can engage from those in 
which they cannot. How far may the corporate organization enter 
without encroaching upon the principle that a corporation cannot en- 
gage in the practice of law? 

Clearly only those activities of the lawyer which are peculiar to his 
function in the legal and economic structure are meant to be included 
in “the practice of law” as here used. The customary business of the 
average lawyer of the past generation or more furnishes no safe guide 
in the matter. The ancient function of the advocate, arguing the 
cause of his master or client before a court of justice, is undoubtedly 
“practising law” in this narrower sense.> Similarly, the preparation of 
briefs for submission to a court or the commencing of a legal action, is 
practising law. Rendering advice to a client as to his legal rights and 
duties is likewise clearly within the peculiar province of the legal pro- 
fession.’? But beyond the prosecution of causes in the courts and the 
rendering of legal advice the question is not so clear. It has been held 
that an unlicensed person may recover on a contract for services in 
securing a reduction of a tax claim, on the ground that since no appear- 
ance before any court was involved, it did not constitute “practising 
law.”® And where proceedings were taken by one not an attorney 
before a state legislature to secure a pardon for another, it was held 
that he was not engaging in the practice of law.® On the other hand, 





and dignified sense, and it involves the highest trust and confidence. It cannot... 
exist between an attorney employed by a corporation to practise law for it, and a 
client of the corporation, for he would be subject to the directions of the corporation 
and not to the directions of the client. There would be neither contract nor privity 
between him and the client, and he would not owe the duty of counsel to the actual 
litigant.” Matter of Codperative Law Co., 198 N. Y. 479, 483, 92 N. E. 15, 16. 

4 N. Y. Penat Law (Consot. Laws, c. 40), § 280. See People v. Title Guaranty 
& Trust Co., 168 N. Y. Supp. 278; People v. People’s Trust Co., 167 N. Y. Supp. 
767. 
5 Kaplan v. Berman, 37 Misc. (N. Y.) 502, 75 N. Y. Supp. 1002; Cobb v. Judge of 
Superior Court, 43 Mich. 289, 5 N. W. 309; Weir v. Slocum, 3 How. (N. Y.) 397. 
See Ellis ». Bingham County, 7 Idaho, 86, 60 Pac. 79. 

6 Hitson v. Browne, 3 Colo. 304; McKoan v. Devries, 3 Barb. (N. Y.) 196; Bank 
v. Risley, 6 Hill (N. Y.), 375; In re Bailey, 146 Pac. 1101 (Mont.); Abercrombie 2. 
Jordan, 8 Q. B. D. 187; In re Simmons, 15 Q. B. D. 348. 

7 People v. Erbaugh, 42 Colo. 480, 94 Pac. 349. 

8 Dunlap v. Lebus, 112 Ky. 237, 65 S. W. 441. See also Hall v. Sawyer, 47 Barb. 
N. Y.) 166. 
‘ 9 Bird v. Breedlove, 24 Ga. 623. See also State v. Bryan, 98 N. C. 644, 4 S. E. 
522. 
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a corporation or other unlicensed person cannot engage in the business of 
organizing corporations, involving the furnishing of advice and infor- 
mation, and preparing the necessary papers of incorporation.’ Nor, 
according to some courts, can a corporation carry on a general collec- 
tion business, at least if the corporation also undertakes to institute 
litigation on claims when necessary." And one court has declared that 
contracting for compensation to secure the release of a prisoner from 
a chain-gang is engaging in the practice of law.” 

Where the question has arisen in regard to the preparation of legal 
instruments the pronounced tendency. of the courts has been to include 
that entire business within the peculiar province of the lawyer. Thus 
the recent New York case, People v. People’s Trust Co., held that a 
trust company which provided attorneys gratis for persons wishing to 
draw a will was illegally engaging in the practice of law. In another 
case the same court held that a corporation cannot draw a bill of sale 
or chattel mortgage for a client or customer.’ And the decisions and 
dicta of other courts have been to the same effect.” 

The soundness of this doctrine, im toto, is not altogether apparent. 
It cannot, of course, be denied that in the case of many legal documents 
the advice and guidance of the lawyer is highly essential. But the 
intelligent preparation of such papers as an ordinary bill of sale or 
a chattel mortgage generally does not require a vast amount of legal 
learning. Moreover, the entrance of the lawyer into this field of busi- 
ness is comparatively recent.'® Until the nineteenth century the draw- 
ing of commercial instruments, such as ordinary commercial contracts 
and chattel mortgages, was left to the money-lender and the scrivener."” 
And with the advance toward greater simplicity in such instruments 
the need of the lawyer’s supervision should constantly diminish. Little 
is to be gained, therefore, by excluding the corporation and unlicensed 
individual from this sort of business. 

The tendency of the courts to keep the corporation out of the present 
activities of the lawyer, wherever possible, is not entirely commend- 
able. The broad field which the lawyer has entered is only a temporary 
phenomenon. It includes much that is not essentially legal and that 
can be done more efficiently and economically outside the profession. 
The title-insurance companies and the incorporated collection agen- 
cies, with their branch offices throughout the country, are certainly 





10 In re Pace, 170 App. Div. 818, 156 N. Y. Supp. 641; Hall v. Bishop, 3 Daly (N. Y.): 
109. 
1 In re Associated Lawyers Co., 134 App. Div. 350, 119 N. Y. Supp. 77; Buxton 
v. Lietz, 136 N. Y. Supp. 820, afi’d 139 N. Y. Supp. 46. See also People v. Schreiber, 
250 Ill. 345, 95 N. E. 180. 

2 In re Duncan, 83 S. C. 186, 65 S. E. 210. But here the question arose in regard 
to one who had been disbarred, and hence the courts would tend to give “the prac- 
tice of law” a wider interpretation. 

8 167 N. Y. Supp. 767 (App. Div.). 

“4 People v. Title Guaranty & Trust Co., 168 N. Y. Supp. 278 (App. Div.). 

© Eley v. Miller, 7 Ind. App. 529, 535, 34 N. E. 836, 837; Savings Bank v. Ward, 
100 U.S. 195, 199. 

16 See CHRISTIAN, HisToRY OF SOLICITORS, 1, 39, 90. 

17 ROGER NorTH’s AUTOBIOGRAPHY, 41. In France today much of the drawing 
of legal documents is done by nofaires rather than by attorneys or advocates. “The 
Bench and the Bar in France,’-11 Am. L. REV. 672, 680. 
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desirable institutions. And the courts should avoid placing limita- 
tions on corporations and laymen which unnecessarily hamper the 
freedom of the individual and the efficient development of the economic 
life of the community. 
















DocTRINE OF UNCLEAN HANDS AS APPLIED TO THE PROTECTION 
oF TRADE Names. — “He who comes into equity must come with clean 
hands.” A good illustration of how far this maxim is carried appears in 
Howard v. Lovett, a recent Michigan case, where the defendant ap- 
propriated the name of the plaintiff’s vaudeville act, which purported 
to be an exhibition of thought transference, and an injunction was 
refused on the ground that the act constituted a fraud on the public. 

Though taken literally this maxim might be construed as covering 
any wrongdoing by the plaintiff, it is fundamental that it applies 
only where the misconduct is in connection with the particular subject 
which the plaintiff seeks to have litigated.2_ Even when thus qualified, 
numerous exceptions to the maxim have arisen. For instance, where 
a conveyance is made in trust by plaintiff to defendant for an illegal 
purpose, if it is shown that, though the plaintiff’s action was illegal, 
it was instigated by the defendant for the express purpose of defrauding 
the plaintiff, — that is, where the parties are not in pari delicto — recov- 
ery has been allowed. Likewise, where the illegal purpose has been 
abandoned by the plaintiff, a locus penitentiae is permitted.‘ 

The question has frequently arisen in connection with the protection 
of a trade-mark where the plaintiff has been guilty of false representa- 
tions to the public in connection with it. It has sometimes been held 
that where the misrepresentation does not appear in the trade name 
or label itself, but only in independent advertising, the fraud on the 
public is purely collateral, and will be no bar to an injunction.» Other 
cases, however, have required that the good will sought to be pro- 
tected must not be built up on the misrepresentations. The latter 
seems a better test as to whether the fraud is collateral. In many juris- 
dictions where the owner of the trade name has made fraudulent rep- 
resentations in connection therewith, no equitable relief will be given.’ 
Where the plaintiff has been guilty of some fraudulent practice in his 
business, not particularly connected with the trade name, the fraud is 
clearly collateral, and relief will be given against infringement.*® 

In Howard v. Lovett the chief question seems to be as to what is 
necessary to create a fraud on the public. Closely analogous to these 
cases are cases at law as to what constitutes a fraudulent representation 






































1 165 N. W. 634. 
2 1 Pomeroy, Equity JURISPRUDENCE (2 ed.), § 399. 
8 1 Ibid., § 403; Woopwarp, Quasi-ContrRActs, § 138. 
4 Carll v. Emery, 148 Mass. 32, 18 N. E. 574. 
5 Wormser v. Shayne, 111 Ill. App. 556; Curtis ». Bryan, 36 How. Pr. (N. Y.) 33; 
Ford v. Foster, L. R. 7 Ch. 611, (1872). ' 
6 Johnson & Johnson v. Seabury & Johnson, 71 N. J. Eq. 750, 67 Atl. 36. H 





7 Kahler Manufacturing Co. v. Beechore, 59 Fed. 572; Hillson Co. v. Foster, 80 
Fed. 896; Seabury ». Grosvenor, Fed. Cas. No. 12576. 
8 Heller & M. Co. v. Shaner, 1ro2 Fed. 882. 
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by the seller. In fact, there is some authority that the injunction 
will be denied only where the misrepresentations would constitute a 
defense to an action at law.® At law, the doctrine of “‘seller’s talk” 
in advertising his goods is recognized, and though the tendency is toward 
narrowing this principle, many statements of opinion which are very 
close to the line of actual misrepresentations are allowed, though less 
is required for inequitable conduct than for actual fraud. That some- 
thing of the same principle is recognized in equity may be seen in numer- 
ous cases.!° The case under discussion seems one particularly suited 
for the application of such a principle. The plaintiff’s business is one 
in which truth as to surrounding circumstances is often disregarded, and 
the public is well aware of this. It is hardly conceivable that any great 
number of the public would be deceived by a trick such as the plain- 
tiff’s any more than by a magician. Acts of this kind are a common 
and well-understood part of American vaudeville. The public wants 
to be deceived as part of the show. The denial of relief in this case 
pushes the doctrine of “unclean hands” to an extreme point. The 
judges of a court of chancery, however, are frequently of a loftier moral 
character than the components of a jury, and this perhaps explains 
in part why conduct of a more scrupulous character is more often 
required in equity than at law." 





RECENT CASES 


ADMINISTRATIVE LAW— REVIEW OF ADMINISTRATIVE PROCEEDINGS ON 
CERTIORARI. — A statute provided that the state printing board should award 
the state printing contract to the lowest responsible bidder. (1909, N. Y. 
Laws, c. 60, § 6.) The board awarded the contract to the second lowest bidder, 
and the lowest bidder seeks to have the proceedings reviewed on certiorari. 
Held, that the writ will not lie. People ex rel. Argus Co. v. Hugo, 168 N. Y. 
Supp. 25. 

By the general common-law rule certiorari will lie to review only such pro- 
ceedings of an administrative body as are judicial in their nature. Degge v. 
Hitchcock, 229 U. S. 162. See 1 BAatLey, Habeas Corpus, § 171. This rule 
is recognized in all jurisdictions except New Jersey. Treasurer v. Mulford, 26 
N. J. L. 49. In North and South Dakota the New Jersey exception has been 
established by statute. State v. Clark, 21 N. D. 517; State v. Hughes County, 
1S.D.292. Theline of demarcation between judicial and nonjudicial proceed- 
ings is obscure. For the purposes of the present problem a distinction should 
be drawn between the questions whether an administrative body in acting 





9 Ford v. Foster, supra. 

10 Newbro v. Undeland, 69 Neb. 821, 96 N. W. 635 (Claims that a hair-restorer 
is an absolute cure for baldness are mere statements of opinion). California Fig 
Syrup Co. v. Worden, 95 Fed. 132 (Court declined to investigate truth of adver- 
tisement that compound is a sure cure for constipation). Samuel Brothers ». 
Hostetter Co., 118 Fed. 257. 

1 M. D. Chalmers, “Trial by Jury in Civil Cases,” 7 L. Quart. Rev. 15, 19 
(“But the morality of juries is a sublunary, man-in-the-street sort of morality. It 
is wholly distinct from the sublimated morality of non-jury tribunals such as courts 
of equity”). 
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has complied with constitutional or legislative provisions as to how it shall act, 
and whether after it has so complied it may then reach its decision as amatter 
of personal discretion, or whether, according to the intent of the constitution 
or statute applicable, it is to be bound by law and the rules of legal procedure 
in reaching its ultimate finding. Thus in a statute like that in the present 
case the legislature might well provide that the administrative body shall 
not pass on the question of responsibility without a hearing accorded to parties 
interested, even though the ultimate decision as to responsibility in its nature 
must be left to the untrammeled personal judgment of the board. The former 
is a question of whether the administrative body has acted in a legal manner, 
which is always a judicial question open to review by the courts. New York v. 
McCall, 38 Sup. Ct. Rep. 122. But cf. Local Government Board v. Arlidge, 
[1915] A. C. 120. Whether the statute in the principal case requires a hearing 
is a matter of sound construction. In a recent New Jersey case construing a 
similar statute such a requirement was found. Kelly v. Board of Chosen Free- 
holders of Essex County, 101 Atl. 422 (N. J.). But since in the interest of expe- 
ditious administration of government the letting of a contract for state work 
should be a summary matter it is submitted that, other things being equal, the 
construction adopted by the court in the present case is the better one. This 
result .has been reached in other jurisdictions. Hammer v. Smith, 11 Ariz. 
420; Newell v. Franklin, 30 R. I. 258. 


AGENCY — CREATION OF AGENCY — NECESSITY OF CONSIDERATION. — Be- 
cause of an overcharge by the defendant company plaintiff was entitled to 
a rebate, which could be paid only with the consent of the Interstate Com- 
merce Commission. Defendant informed plaintiff that if he would execute 
the necessary papers it would procure such consent. Papers were executed 
and delivered to the defendant, but it failed to act further during the period 
for securing the rebate. Held, that the plaintiff is entitled to damages caused 
by defendant’s failure to secure consent to the rebate. Carr v. Maine Cent. 
R. R., 102 Atl. 532 (N. H.). 

It is the general rule that there may be a recovery for negligent performance 

of a gratuitous undertaking. Black v. New York, etc. R. Co., 193 Mass. 448, 
79 N. E. 797; Hyde v. Moffat, 16 Vt. 271; Dyche v. Vicksburg, etc. R. Co., 79 
Miss. 361. But there can be no recovery on a gratuitous promise to act. 
Benden v. Manning, 2 N. H. 289. The same general rules apply to gratuitous 
agency. Wilson v. Brett, 11 M. & W. 113; Baxter v. Jones, 6 Ont. L. R. 360; 
Thorn v. Deas, 4 Johns. (N. Y.) 84. The reason a person who gratuitously under- 
takes to perform some service for another finds himself under a legal duty to 
perform that service with due care is that trust is reposed in him, and he must 
be true to that trust. See Coggs v. Bernard, 2 Ld. Raym. 909, 919. See also 
Joseph H. Beale, “Gratuitous Undertakings,” 5 Harv. L. Rev. 222. Having 
in mind the true reason for the liability and the recognized distinction between 
nonfeasance and misfeasance, it seems that the proper place at which to draw 
the line between them is at that point where the agent has so far entered into 
the transaction as to justify placing trust in him. The plaintiff in the principal 
case would naturally rely on the defendant when it had gone so far as to secure 
the materials without which no action could be taken. 


ATTORNEY AND CLIENT— PRACTICE OF LAW By CORPORATION — WHAT 
Constitutes Practice oF Law— Drawinc or Lecat Documents. — A 
trust company advertised that it would furnish advice in the drawing of wills. 
The company employed attorneys to whom applicants were directed, no 
charge being made by the trust company for this service. The company ordi- 
narily was named executor in the will. A statute forbids corporations to prac- 
tise law. [N. Y. PenaL Law (Consot. Laws, c. 40), § 280.] Held, that the 
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company is guilty of violating the statute. People v. People’s Trust Co., 167 
N. Y. Supp. 767. 
For a discussion of this case, see Notes, page 886. 


ATTORNEY AND CLIENT — PRACTICE OF LAW BY CORPORATION — WHAT 
ConstTiITuTES Practice oF Law — Drawinc or LEGAL Documents. — A 
statute made it unlawful for a corporation to “render legal services of any 
kind” or “to furnish attorneys or counsel.” [N. Y. Penat Law (Consot. 
Laws, c. 40), § 280.] Defendant corporation drew a bill of sale and chattel 
mortgage for a customer, charging its regular published rates for such docu- 
ments. Held, that this constitutes a violation of the statute. People v. Title 
Guaranty & Trust Co., 168 N. Y. Supp. 278. 

For a discussion of this case, see Notes, page 886. 


ConFiict oF LAws — Lecitmmacy — REcocGniTIon oF IssuE or PoLycGa- 
mous MarriaGe. — The minor son of a resident Chinese merchant sought 
admission into Hawaii. The hoy was issue of a marriage contracted in China 
by the father while he had a lawful wife in Hawaii. The marriage was lawful 
and the child legitimate in China. Subsequent to the birth of the son the 
father divorced his Hawaiian wife and cohabited with the Chinese spouse. 
Held, that the boy is not admissible as a legitimate son of his father. In re 
Look Wong, 4 Haw. 568. 

The status of a person as legitimate or illegitimate depends on the law of 
his domicile of origin, which in the principal case was China, where the boy 
was legitimate. Jn re Andros, 24 Ch. D. 637. Once fixéd, the status attends 
the individual into whatever country he may go. Smith v. Kelly, 23 Miss. 
167; Fowler v. Fowler, 131 N. C. 169, 42 S. E. 563; Miller v. Miller, 91 N. Y. 
315. It has been held that marriages which are not “Christian,” such as po- 
lygamous or incestuous unions, will not be recognized. In re Bethell, 38 Ch. D. 
220; Hyde v. Hyde, L. R., 1 P. & D. 130. The better view is that they should 
be recognized, though the effect usually given the marriage status need not 
be accorded it. See BEALE, SumMARY oF ConFLict or Laws, § 47. See also 
26 Harv. L. REv. 537. Eventhough the validity of the marriage is not acknowl- 
edged, it does not follow that recognition of the status of legitimacy should 
be denied. See Wall v. Williamson, 8 Ala. 48, 51. Contra, In re Bethell, 38 
Ch. D. 220. See also BEALE, SumMARY OF CONFLICT OF Laws, § 60. To so 
hold would often do violence to the family relationship by suddenly making 
strangers in law of even the most devoted parents and dutiful children. In a 
situation like that of the principal case, it might mean an actual separation of 
father and son. The decision would seem to be both unfortunate and unsound. 


CONSTITUTIONAL Law — DuE Process or Law — Ricut oF LEGISLATURE TO 
ALTER CHARTER OF PRIVATE CoRPORATION. — The legislature, in granting a 
charter to a railroad corporation, had reserved the right to alter, amend, or 
repeal the same. The legislature subsequently passed an act requiring the 
railroad to carry members of the fish and game commission free of charge. 
Held, that this act deprived the railroad company of property without due 
process of law and was therefore unconstitutional. Napier v. Delaware, etc. 
R. Co., 102 Atl. 444 (N. J.). 

Where no right to alter, amend, or repeal is reserved at the time of the grant, 
subsequent amendments are unconstitutional unless coming within the police 
power. Dartmouth College v. Woodward, 4 Wheat. (U. S.), 518. Where such 
right is reserved, the legislature has full power to repeal the charter. McLaren 
v. Pennington, 1 Paige (N. Y.), 102; Greenwood v. Freight Co. 105 U. S. 13. 
See Ferguson v. Miners’, etc. Bank, 3 Sneed (Tenn.), 609, 628. If the right to 
repeal is conditional, the legislature is to determine whether the condition is 
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fulfilled. Crease v. Babcock, 40 Mass. 334; Erie, etc. R. Co. v. Casey, 26 Pa. 287; 
Miners’ Bank v. United States, 1 Morris (Iowa), 482. One court has held that 
“the power to destroy does not imply a right to cripple or to maim.” Sage v. 
Dillard, 15 B. Mon. (Ky.) 340. But is difficult to see any reason why the 
legislature, having full power to take back its grant, cannot modify it at its 
pleasure, though it is doubtless true that, as a matter of policy, the right 
should be exercised with moderation. See 2 KENT, COMMENTARIES, 3 ed., 306; 
ANGELL AND AMES, CORPORATIONS, 11 ed., § 766. The court felt itself concluded 
by former decisions. Delaware, etc. R.Co. v. Board of Public Utilities, 85 N. J. L. 
28, 88 Atl 849 (member of state water-supply commission) ; Pennsylvania R. Co. 
v. Herrmann, 89 N. J. L. 582, 99 Atl. 404 (secretary to the governor). The New 
Jersey rule seems to be that, even where there is an unqualified reservation of 
the right to alter, amend, or repeal, subsequent alterations to be constitutional 
must be (1) regulative of rights and duties with which the corporation has 
been invested, and, (2) promotive of the public welfare. The soundness of the 
decision is doubtful. 


CONSTITUTIONAL LAw — IMPAIRMENT OF ConTRACTS — MunicrpaL Cor- 
PORATIONS. — A dispute having arisen between the plaintiff company and the 
defendant city as to the company’s franchise right upon certain streets, the 
city council passed an ordinance to the effect that the company could continue 
to operate on the disputed streets only on condition of a reduction of fares 
and certain exten:ions of transfer privileges; that continued operation should 
be construed as an acceptance of the ordinance; and that in case of failure to 
accept, the city solicitor should take the proper legal steps to eject the com- 
panies from the street. This is a bill brought in the federal court to declare 
the ordinance void and to restrain the city from enforcing it. Held, that the 
city be enjoined from taking any steps to enforce the ordinance (except the 
institution of necessary court proceedings) prior to final adjudication of con- 
troversies involved, and from ever setting up a claim that the company’s con- 
tinued operation is an acceptance of the ordinance. City of Cincinnati v. 
Cincinnati & Hamilton Traction Co., 38 Sup. Ct. Rep. 153. 

For discussion of this case, see Notes, page 879. 


CONSTITUTIONAL LAW — IMPAIRMENT OF CONTRACT — MUNICIPAL Cor- 
PORATIONS. — The plaintiff claimed that its franchise was perpetual. The 
county commissioners claimed that it was at will. They accordingly passed a 
resolution directing the company to reduce its rates or remove its tracks, and 
directed the prosecuting attorney to take the proper legal action in case of 
refusal. The Supreme Court of Ohio held that the franchise was at will. Held, 
that this was such a law as raised a federal question, that the franchise was 
not revocable at will and that the law violated its obligations. Northern Ohio 
Traction & Light Co. v. State of Ohio, 38 Sup. Ct. Rep. 196. 

For a discussion of this.case, see Notes, page 879. 


Contempt — Acts AND ConpDucT CONSTITUTING CONTEMPT — PETITION 
FOR RECALL OF JUDGE AS ConTEMPT. — The Constitution of Colorado, in 
authorizing the recall of judges, provides that the recall petition “shall contain 
a general statement .. . of the grounds on which such recall is sought, which 
statement is intended for the information of the electors...” (Corio. Const. 
Art. XXI, § 1.) While two criminal cases were pending, the defendant 
circulated a recall petition, describing in bitter language the conduct of the 
judge in these cases, in admitting the one prisoner to bail, and refusing that 
privilege to the other. For this, contempt proceedings were instituted against 
the defendant. Held, that he was not guilty, for the statement was privileged. 
Marians v. People, 169 Pac. 155 (Colo.). 
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It is well settled that a publication, although not made in the presence of the 
court, which tends to interfere with the administration of justice by bringing 
the judge into disrepute, is contempt of court. State v. Morrill, 16 Ark. 384. 
See 1 Battey, HaBeas Corpus, 218. Truth of the statement is no defense. 
Paterson v. Colorado, 205 U. S. 454. Contra, McClatchy v. Superior Ct. of 
Sacramento Co., 119 Cal. 413, 51 Pac. 696. See 11 Harv. L. Rev. 543. It can 
be argued that although the constitution gave the right to circulate the recall 
petition, that right, like the right of freedom of speech or of the press, must 
be exercised in such a manner as not to interfere with the administration of 
justice. See State v. Morrill, 16 Ark. 384, 403, 407. The argument, however, 
that the provision for recall necessarily and expressly provides for the publi- 
cation of the grounds on which the recall is sought, and that such publication 
is therefore no contempt, seems more sound. It is no contempt for counsel 
to set forth in a petition for change of venue the bias of the judge before whom 
the case was called. In re Smith, 54 Col. 486, 131 Pac. 277. It has been held 
no contempt for a newspaper to call a judge running for re-election, corrupt 
and partial, although there were cases pending before him at the time. State 
v. Circuit Ct. of Eau Claire Co., 97 Wis. 1, 72 N. W. 193. The constitutional 
provision that a judge may be put to an election at any time, coupled with the 
public interest in ascertaining the fitness of a person running for office, out- 
weighs the public policy in favor of the uninterrupted administration of justice. 
The criticism that this results in the possibility of intimidating courts in the 
exercise of their duty must be directed against the institution of the recall of 
judges rather than against the reasoning of this case. 


CORPORATION — DISTINCTION BETWEEN A CORPORATION AND ITS STOCK- 
HOLDERS — DISREGARDING THE CORPORATE Fiction. — Under a railroad 
lien law a sub-contractor was required to give, within a specified period, notice 
of his intention to file a lien. No such notice was required of a contractor. 
The officers and directors of a corporation formed to operate a railroad, in- 
corporated a construction company to build the line. The construction com- 
pany contracted with the plaintiff to build the line. Held, that as to the 
railroad company, the plaintiff is the principal contractor. Seymour v. 
Woodstock, etc. Co., 117 N. E. 729 (Ill.). 

It is usually said that the corporate fiction will be disregarded when it is neces- 
sary to disregard it to prevent fraud or to attain a just result. United States v. 
Milwaukee, etc. Co., 142 Fed. 247; Bank v. Trebein, 59 Ohio St. 316, 52 N. E. 
834. See 1 MoRAWETZ, CORPORATIONS, 2 ed., § 227; 3 Cook, CORPORATIONS, 
7 ed., §§ 663, 664. Such a rule, it is submitted, is objectionable. It tends to 
loose and indefinite rules of law for business transactions. See Gallagher v. 
Germania, etc. Co., 53 Minn. 214, 219; 54 N. W. 1115, 1116. It threatens the 
loss of valuable features of corporate organization. See Moore, etc. Co. v. 
Towers, etc. Co., 87 Ala. 206, 212, 6 So. 41, 44. The rights of creditors may 
be affected by the rule. Jn re Rieger, 157 Fed. 609.. The opinion in the prin- 
cipal case exemplifies the confusion which results from such a rule. The 
court speaks of looking “at the substance of things,”’ and says that ‘consid- 
ération will not be given to corporate forms and fictions,” and then decides 
the case upon the ground of agency. It is submitted that in most, of not all, 
of the cases in which the corporate fiction is disregarded the same result can 
be reached, as was reached in the principal case, upon legal principles which 
leave the separate corporate entity idea intact. Cf. Bank v. Trebein, supra; 
Gonville’s Trustee v. Patent Carmel Co., [1912] 1 K. B. 599. Cf. also Beal v. 
Chase, 31 Mich. 490; Booth v. Seibold, 37 Misc. (N. Y.) 101, 74 N. Y. Supp. 776. 


CORPORATIONS — STOCKHOLDERS —LIABILITY ON STOCK IMPROPERLY Is- 
SUED FOR SERVICES. — A promoter rendered services to a corporation. He 
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subscribed for and was issued fifty shares of stock. Notwithstanding a vote 
of the stockholders that stock should be issued only for cash, the directors 
voted that the promoter be given the fifty shares in payment for his services, 
which were worth more than the stock. The promoter sold the stock. The 
‘corporation now sues the promoter for the par value of the stock. Held, that 
the corporation may not recover. Union German Silver Co. v. Bronson, 102 
Atl. 647 (Conn.). 

The promoter, as a subscriber, owed the corporation for the stock. There 
was no common-law release of this obligation. It is doubtful whether the 
mere vote of the directors would be enough to excuse the subscriber from 
his obligation to pay. The promoter had no enforceable claim prior to the 
vote of the directors. No charter or statutory provision had changed that 
rule. A corporation may adopt by express or implied adoption obligations 
incurred for its benefit. Van Noy v. Central, etc. Ins. Co., 168 Mo. App. 287, 
153 S. W. 1090; McArthur v. Times Printing Co., 48 Minn. 319, 51 N. W. 
216. Cf. Koppel v. Massachusetts Brick Co., 192 Mass. 223, 78 N. E. 128. 
See 3 Cook, CorPoRATIONS, 7 ed., § 651. See also H. S. Richards, “Liability 
of Corporations on Contracts made by Promoters,” 19 Harv. L. REv. 97. 
There can be no implied adoption where the corporation has no opportunity 
to reject the benefits conferred. The use of the term “ratification” is un- 
fortunate. Ratification presupposes a principal existing at the time of the 
agent’s action. Directors generally are allowed to pay the reasonable value 
of services rendered by promoters. Smith v. New Hartford Water Co., 73 Conn. 
626, 48 Atl. 754. See Enricn, Promoters, § 165; ALGER, PROMOTERS AND 
PROMOTION OF CORPORATIONS, § 218; 1 LINDLEY, COMPANIES, 6 ed., 196. Had 
they not been inhibited, the directors might have compromised the promoter’s 
claim by giving him stock. The court reaches a rough-and-ready sort of 
justice by saying that the corporation by bringing suit has waived any irreg- 
ularity in the issue of the stock, and that this makes the adoption by the 
directors effective. The opinion is not convincing on the point of the pro- 
moter’s defense to his obligation on his stock subscription. 


Equity — JURISDICTION — PROTECTION OF RIGHTS OF PERSONALITY. — 
Plaintiff claiming to be an alien not subject to the Conscription Act, sought 
an injunction restraining defendants, members of a local draft board, from 
certifying him for military service. Held, that equity has no jurisdiction to 
“enforce mere personal rights as distinguished from property rights.” Angelus 
v. Sullivan, 246 Fed. 54. 

In support of its statement respecting equity jurisdiction the court cites 
cases which may be divided into two main classes. In the first class are cases 
‘in which an injunction was granted because the court could find interference 
with a property right or a breach of trust. In re Debs, 158 U.S. 564; Truax 
v. Raich, 239 U.S. 33; Corliss v. Walker, 57 Fed. 434; Vanderbilt v. Mitchell, 
72 N. J. Eq. 910, 67 Atl. 97. It is apparent that such cases are not authority 
as decisions that equity has no jurisdiction to enforce personal rights. The 
second class is made up of cases in which the court is asked to protect political 
interests, and this class includes a majority of the cases cited by the court. 
It is fair to say that the courts are more seriously troubled by the fact that no 
legal rights are involved in this class of cases, than by the fact that only a 
right of personality is violated. Some courts apparently recognize the pos- 
sibility of real legal rights of a political nature coming into existence, so re- 
fuse to say broadly that, equity has no jurisdiction. Wéinnett v. Adams, 71 
Neb. 817, 99 N. W. 681. Another kind of authority that does not commend 
itself is that of a case overruled by a statute of the same jurisdiction. Roberson 
v. Rochester Folding Box Co., 171 N. Y. 538,64 N. E. 442. See N. Y. Consot. 
Laws, c. 6, §§ 50, 51. If the authority of decisions is lacking on the juris- 
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diction of equity to protect rights of personality a dictum expressed with 
the problem clearly in mind seems preferable. Vanderbilt v. Mitchell, supra. 
See 21 Harv. L. Rev. 54. The court’s broad statement, which it seems was not 
absolutely necessary to a decision, is unfortunate, for it has no very firm stand- 
ing either on authority or principle. See Roscoe Pound, “Interests of Per- - 
sonality,” 28 Harv. L. REV. 343. 


EQUITABLE EASEMENTS — CONSTITUTIONAL LAw — EFFECT OF CHANGED 
CONDITIONS UPON EQUITABLE SERVITUDES. — A statute conferred jurisdiction 
on a court to determine whether or not “equitable restrictions arising under 
contracts, deeds, or other instruments limiting or restraining the use or the 
manner of using land” were enforceable. If such enforcement were found to 
be inequitable, the court should register the titles to the land free from the 
restrictions. If the restrictions, however, were valid, though thus unenforce- 
able, and it was found that any person or property entitled to the benefits of 
the restrictions would be damaged by the non-enforcement, such damages 
should be assessed and the registration of this unrestricted title be conditioned 
on the payment of these damages by the petitioner. Land belonging to the 
petitioner was subject to building restrictions, put on for the benefit of ad- 
joining land belonging to the respondent, in the expectation that this would 
be a residence district. The neighborhood, however, became suited only to 
business purposes, and a petition was brought for the registration of title 
free from these restrictions. Held, that the statute as applied to these facts 
was unconstitutional, in that it provided for the taking of private property 
for a private purpose. Riverbank Improvement Co. v. Chadwick, 228 Mass. 
243, 117 N. E. 244. 

For a discussion of this case see Notes, page 878. 


EvmENCE — Proor oF ForeEIGN LAw — A QUESTION FOR THE CourRT. — 
Defendant negligently caused plaintiff mental anxiety and distress, resulting 
in physical suffering. The act was committed in Ontario. Held, that foreign 
law is a question of fact for the trial court; that the question is not what has 
been previously held in the foreign jurisdiction, but what would the decision 
tN a) case arose there today. Hansen v. Grand Trunk Ry., 102 Atl. 625 

N. H.). 

The decision of.a lower court of the foreign jurisdiction is not conclusive 
evidence of the foreign law. Schmaliz v. York Mfg. Co., 204 Pa. 1, 53 Atl. 
522. See 16 Harv L. REv. 452. But the decision of the highest court is 
generally so regarded. Schmaltz v. York Mfg. Co., supra; Sealy v. M. K. & T. 
Ry., 84 Kan. 479, 114 Pac. 1077. It is conceivable, however, that even such 
an adjudication may be erroneous, or may have become inapplicable and 
obsolete. This seems to be the attitude of the court in the principal case. Nor 
is their position unwarranted. There is a previous decision of the Privy 
Council on the question here involved. Victorian Ry. Com. v. Coultas, 13 
A. C. 222. It has been severely criticized and expressly repudiated, though 
no opportunity has arisen to limit or overrule it. See Dulieu v. White, 
[t901] 2 K. B. 669. The holding that where the evidence of foreign law in- 
cludes conflicting expert testimony, the question is nevertheless for the court, 
is quite modern. Where the problem is simply the construction of a statute 
or the interpretation of consistent decisions, it is generally agreed that this is 
within the province of the court. Bradley v. Bentley, 85 Vt. 412, 82 Atl. 660. 
See Bank of China v. Morse, 168 N. Y. 458, 470,61 N. E. 774, 777. But . 
where the decisions are conflicting, some courts hold that the question is for 
the jury. Hancock Nat. Bank v. Ellis, 172 Mass. 39, 51 N. E. 207. The in- 
creasing weight of authority, however, is that in such a situation the question 
is for the court. Collins v. Norfolk & W. Ry. Co., 152 Ky. 755, 154 S. W. 37; 
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Christiansen v. Graver Tank Works, 223 Ill. 142, 79 N. E. 97; Frasier v. Charles- 
ton & W.C. Ry. Co., 73 S. C. 140, 52 S. E. 964. Where the evidence of 
foreign law includes conflicting expert testimony, there is considerable authority 
that the question must be submitted to the jury. Electric Welding Co. v. 
Prince, 200 Mass. 386, 86 N. E. 947; Harrison v. Atl. Coast Line R. Co., 168 
N. C. 382, 84 N. E. 519. It would seem that more accurate results are to be 
obtained by submitting the question to the court in any event. This was the 
position taken in the principal case. Cf. Ongaro v. Twohy, 57 Wash. 668, 
107 Pac. 834. 


INFANTS — AVOIDANCE OF CONTRACT DURING MInNoritTy. — Workmen’s 
Compensation Act provides all contracts of hiring, including those of minors, 
shall be presumed to have been made with reference to the act. (1911, N. J. 
Pus. Laws, c. 95.) Plaintiff, an infant, having been injured in the course of 
his employment due to the negligence of his employer, seeks to disaffirm his 
contract and recover for negligent injury. Held, that he may not recover. 
Young v. Sterling Leather Works, 102 Atl. 395 (N. J.). 

Contracts of an infant asa rule are merely voidable at his option. Gillis v. 
Goodwin, 180 Mass. 140, 61 N. E. 813. But a contract for necessaries is valid 
so far as it is executed. However, the resulting obligation seems rather of a 
quasi-contractual nature. See W. A. Keener, “ Quasi-Contract,” 7 Harv. L. 
REV., 57, 72-73. But see Cooper v. State, 37 Ark. 421, 425. Contracts for 
services have generally not been included within the category of necessaries, 
and accordingly some courts have refused to declare them binding. Gaffney v. 
Hayden, 110 Mass. 137. Since the rule allowing infants to avoid their contracts 
is intended to be for their benefit, other courts have held a contract cannot be 
avoided if upon consideration of the whole agreement it appears the infant de- 
rives a manifest advantage. Clements v. London, etc. R., [1894] 2Q. B. 482. This 
rule has sometimes been restricted to executed contracts. Spicer v. Earl, 41 
Mich. 191, 1 N. W. 923. But the doctrine permitting an infant to avoid his 
contracts does not extend to contracts to do that which he was bound by law 
to perform. Baker v. Lovett, 6 Mass. 78. See Co. Litr. 172a. Nor does it 
- apply to contracts entered into under statutory authority or direction. People v. 
Mullin, 25 Wend. (N. Y.) 697; United States v. Bainbridge, 1 Mason (U. S.), 71: 


INSURANCE — INSURANCE AGENTS —- WAIVER OF CONDITION BY BROKER 
ACTING FOR InsuRED. — The insured had a Florida broker to take care of 
all its insurance. This broker applied for a policy to the defendant, a Penn- 
sylvania insurance company not doing business in Florida. The defendant 
made inquiries of the broker as to the condition of the property, mailed the 
policy to the broker, and paid the broker a commission out of the premium. 
A condition of the policy was broken by the insured with the assent of the 
broker. A Florida statute provided that any person in Florida, who received 
money on account of any contract of insurance, or who in any wise made any 
contract of insurance for an insurance company, was to be deemed an agent 
of such insurance company to all intents and purposes. (1914, FLa. Comp. 
Laws, § 2765.) Held, that the defendant was chargeable with the broker’s 
assent. American Fire Ins. Co. v. King Lumber Co., 77 So. 168 (Fla.). 

The case must turn upon the relation between the broker and the defendant. 
A broker, employed to procure insurance, should ordinarily be regarded as the 
agent of the person who employed him. Allen v. German American Ins. Co., 
123 N. Y. 625, 25 N. E. 309; Parrish v. Rosebud Mining Co., 140 Cal. 635, 74 Pac. 
312; Ben Franklin Ins. Co. v. Weary, 4 Brad. (Ill.) 74; United Firemen’s Ins. Co. 
v. Thomas, 92 Fed. 127. See 2 BIDDLE, INSURANCE, § 1077. The fact that he 
receives a commission out of the premium is not enough to make him an agent 
of the insurer. McGraw Co. v. German Fire Ins. Co., 126 La. 32, 52 So. 183 
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The contract was therefore a Pennsylvania contract, and the law of Florida 
would have no effect. Northampion, etc. Ins. Co. v. Tuttle, 40 N. J. L. 476; 
Commonwealth, etc. Ins. Co. v. Knabe Co., 171 Mass. 265, 50 N. E. 516; Sea- 
mans v. Knapp-Stout & Co., 89 Wis. 171, 51 N. W. 757. Cf. Equitable Life 
Assurance Society v. Clements, 140 U.S. 226; Hooper v. California, 155 U. S. 
648. Furthermore, the United States Supreme Court has construed section 
2765 of the Florida statutes as not raising special agents with limited authority 
into general agents. Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 
613. It would seem, therefore, that the insurer should not have been charged 
with the broker’s knowledge and assent in this case. 


MINES AND MINERALS — Or LEASE— EFFECT OF PARTITION OF OIL 
LAND ON THE RicHT TO RECEIVE RoyALtiEs. — The owner of. land gave an 
“oil lease” to another, granting him the exclusive right to explore for oil on 
the land, and if the same be found, to remove it, in consideration of the pay- 
ment of a royalty of one-eighth of the oil produced. The landowner died, 
and, before the lessee drilled for oil the heirs brought a bill for the partition of 
the land, and the land was accordingly partitioned among them. Nothing 
was said in the bill or in the decree about the oil lease. The lessee then drilled 
for and produced oil on the land of some, but not all, of the heirs, and those 
heirs on whose land no oil was produced brought a bill to have the royalties 
divided among all the heirs. Held, that the royalties should be so divided. 
Campbell v. Lynch, 94 S. E. 739 (W. Va.). 

For a discussion of this case, see Notes, pages 884-85. 


QuasiI-ConTRACTS — TAXATION — MONEY PAID UNDER DURESS OR CoMm- 
PULSION OF LAw. —A statute imposing an annual tax upon each company 
doing business in the state provided that if not paid when due five per cent 
’ should be added to the amount of the tax, together with interest to constitute 
a lien on the company’s realty with the state. Plaintiff paid the tax under 
protest to prevent imposition of the penalty, and without waiving the right 
to claim no such tax was due. Held, that payment was made under duress 
and could be recovered. Underwood Typewriter Co. v. Chamberlain, 102 Atl. 
600 (Conn.). 

The rule is well settled that taxes voluntarily paid, even though the payment 
was made under protest, cannot be recovered. Bank of Kentucky v. Stone, 88 
Fed. 383, affd. 174 U. S. 799; Railroad Company v. Commissioners, 98 U. S. 
541. Under what circumstances the payment will be regarded as involuntary 
the courts are not agreed upon. Generally they have held that it must appear 
that the payment was made to release the person or property from detention, 
or in consequence of a threat of immediate arrest or seizure of goods. Preston 
v. Boston, 12 Pick. (Mass.) 7; Lange v. Soffell, 33 Ill. App. 624; Detroit v. 
Martin, 34 Mich. 170. It is but a proper qualification of this doctrine to re- 
gard as involuntary a payment made to avoid the onerous penalties bound to 
attach if the tax is not paid, and to prevent a costly interference in the busi- 
ness. Authority supports this view. Ratterman v. Express Co., 49 Ohio St. 
608, 32 N. E. 754; Aidchison, etc. Ry. Co. v.O’Connor, 223 U.S. 280; Strange 
Co. v. City of Merrill, 134 Wis. 514, 115 N. W. 115. 


SURETYSHIP — SURETY’S DEFENSES: ABSENCE, EXTINCTION, OR SUSPENSION 
OF THE PRINCIPAL’S OBLIGATION — FRAUD ON PRINCIPAL NO DEFENSE TO 
Surety. — A creditor, by fraud, induced the debtor to give him a certain 
bond. The surety on the bond was ignorant of the fraud. Held, that the fraud 
on the principal was no defense to the surety. Evtlinger v. National Surety 
Co., 58 N. Y. L. J. 751. 

Ordinarily a defense to the principal is a defense to the surety. Griffith v. 
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Sitgreaves, 90 Pa. 161. See BrRanpt, SuRETysHIP, 3 ed., § 163. There are, 
however, several well-recognized exceptions. Thus, in a proper case the 
Statute of Limitations may bar action against the principal, while the right 
to proceed against the surety remains in full force. Villars v. Palmer, 67 Il. 
204. See 15 Harv. L. REv. 497. Discharge of the principal by operation of 
law, incapacity of the principal, or a defense of the principal known to the 
surety when he made his contract, will not generally give the surety a defense. 
Wolf v. Stix, 99 U. S. 1; Cochrane v. Cushing, 124 Mass. 219; Yale v. Whee- 
lock, 109 Mass. 502; Elliott v. Brady, 192 N. Y. 221; Plummer v. People, 16 
Ill. 358. But cf. Osborn v. Robbins, 36 N. Y. 365. To these well-founded 
exceptions the New York court assumes to add the case of fraud upon the 
principal in the creation of the principal obligation. The surety is not permitted 
to set this up in total or partial defense, on the ground that a contract in- 
duced by fraud créates a valid, subsisting obligation, binding until rescinded, 
and subject to rescission by the principal alone. There is some authority in 
accord with this view. Henry v. Daley, 17 Hun (N. Y.), 210. See Evans v. 
Keeland, 9 Ala. 42, 43. Cf. St. Louis Perpetual Ins. Co. v. Homer, 9 Met. 
(Mass.) 39; Hiner v. Newton, 30 Wis. 640. The clear weight of authority, how- 
ever, is contra. See CHILD, SURETYSHIP, § 133. Some courts give the surety a 
complete defense. Bennett v. Carey, 72 Iowa, 476, 34 N. W. 291; Putnam v. 
Schuyler, 4 Hun (N. Y.), 166. See Whitcomb v. Schultz, 223 Fed. 268, 278. 
Other courts apparently would permit the surety to set up the fraud merely 
by way of counterclaim. See Stratman v. Stookey, 3 Ill. App. 336; Seldner v. 
Smith, 40 Md. 602; Jarratt v. Martin, 70 N. C. 459. Where the principal has 
already rescinded the contract it is everywhere conceded that the surety has 
an absolute defense. Hazard v. Irwin, 18 Pick. (Mass.) 95; Macey, etc. Co. v. 
Heger, 195 Pa. 125, 45 Atl. 675. Since the surety on payment will be sub- 
rogated to a materially different right from that which he had a right to expect, 
it would seem that he should be given a complete defense, even where the 
principal has not yet repudiated the contract. Cf. Swire v. Redman, 1 Q. B. D. 
536; Railton v. Mathews, to Clark & F. 934. 


SURETYSHIP — SURETY’S DEFENSES: SURRENDER OR Loss OF SECURITIES — 
Loss THROUGH AcT OF CREDITOR AND OPERATION OF Law. — Plaintiff, the 
indorsee of a promissory note, sued the maker and attached his property. 
The attachment was dissolved by the maker’s discharge in bankruptcy, in 
the petition for which plaintiff had joined. Plaintiff sues the indorser. Held, 
that he is liable. Howard National Bank v. Arbuckle, 102 Atl. 476 (Vt.) 

By the weight of authority and on principle, the voluntary release of an 
attachment lien on the debtor’s property discharges the surety. Maquoketa v. 
Willey, 35 lowa, 323; Spring v. George, 50 Hun (N. Y.), 227. Contra, Barney v. 
Clark, 46 N. H. 514; Montpelier Bank v. Dixon, 4 Vt. 587. See 1 BRANDT, 
SuRETYSHIP, 3 ed., $494. The result reached by the principal case is un- 
questionably correct in a jurisdiction like Vermont which takes the minority 
view. Its consistency with the majority rule involves more difficult considera- 
tions. A surety’s liability is unaffected by bankruptcy proceedings in which 
the creditor assents to a resolution for accepting a composition. Guild v. 
Butler, 122 Mass. 498; Ex parte Jacobs, L. R. to Ch. 211. This is so even where 
the assent is absolutely requisite to secure the debtor his discharge. Browne v. 
Carr, 7 Bing. 508. Furthermore, a creditor may exercise an option under the 
bankruptcy law to give up his security and prove for his full claim, or he may 
institute the proceedings and yet holdthe surety. Rainbow v. Juggins, 5Q. B. D. 
422; Thornton v. Thornton, 63 N. C. 211. That a subsidiary effect of the 
discharge in proceedings instituted by the creditor is the dissolution of an 
attachment lien should not justify application of the voluntary release rule, 
supra. Despite the nature and extent of the creditor’s participation, the dis- 
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charge and dissolution are effected by operation of law and should afford but 
a personal defense to the debtor. 


/ . 

TAXATION — PROPERTY SUBJECT TO TAXATION — FOREIGN-OWNED CARS 
ENGAGED IN INTERSTATE COMMERCE. — A state tax was levied on tank cars 
owned by a foreign manufacturing corporation and used in the state in distribu- 
tion of the corporation’s products in interstate business. None of the cars 
were used in the state exclusively. Held, that the tax is valid. Vera Chemical 
Co. v. State, 102 Atl. 463 (N. H.). 

A state tax on the privilege of operating foreign cars engaged in interstate 
traffic within the state is invalid as an unlawful interference with interstate 
commerce. Pickard v. Car Co., 117 U.S. 34. But the fact that property is 
used in interstate commerce does not render it immune from its fair share of 
the burdens of government. Pullman’s Palace Car Co. v.\ Pennsylvania, 141 
U. S. 18. The tax in the present case is a tax on property, and the difficulty 
of an interference with interstate commerce is not presented. But a property 
tax can be imposed only on property having a permanent situs within the ae 
tory of the sovereign imposing it. Hays v. Pacific Mail Steamship Co., 
How. (U. S.) 596. No particular car here had a permanent situs in the ine 
state, and if the tax was levied arbitrarily on such cars as happened to be in 
the state at the date of the tax levy, the case is quite unsupportable. But if 
the tax was levied on the average number of cars always in the state, it can 
be justified as a tax on a constant aggregate of shifting units. American 
Refrigerator Transit Co. v. Hall, 174 U.S. 70. The case is not clear on this 


point. 


Torts — UnusuaL Cases oF Tort Liasitiry — ACTION FOR INDUCING 
BREACH OF CONTRACT TO Marry. — The complaint alleged that the defendants 
induced plaintiff’s fiancé to break his engagement with her by threatening to 
have him placed.in a sanitarium and by making false statements as to plaintiff’s 
character. The defendant demurred. Held, that plaintiff had no cause of 
action. Homan v. Hall, 165 N. W. 881 (Neb.). 

The cause of action for slander was barred by the statute of limitations, 
which is one year for libel and slander and four for other torts. See 1909, NEB. 
ANN. Stat., §§ 1012, 1014, 1015. But it isa general rule that an action will lie 
for interference with contract rights. Bowen v. Hall, 6 Q. B. D. 333; Morgan v. 
Andrews, 107 Mich. 33, 64 N. W. 869. See William Schofield, “Principle of 
Lumley v. Gye,” 2 Harv. L. REv. 19, 23. See also 16 Harv. L. REV. 299. 
Even vaguer rights, such as the right to an expectancy or to free business re- 
lations, have been protected. Kelly v. Kelly, 10 La. Ann. 622; Lewis v. Bloede, 
202 Fed. 7; Tarleton v. Magawley, Peake 205. The principal case would seem 
to be no exception on principle, and as the allegations of the complaint negative 
any possible defense of privilege the decision seems difficult to support. Only 
one analogous case has been found. Leonard v. Whetstone, 34 Ind. App. 383, 68 
N. E. 197. This is in accord with the principal case and like it is based on a 
statement of Judge Cooley, made in the discussion of another subject and 
supported by no authority. See CooLey, Torts, 2 ed., 277. 


TRADE-MARKS AND TRADE NAMES — PROTECTION APART FROM STATUTE 
— Errect OF FRAUDULENT ADVERTISING BY PLAINTIFF ON RIGHT TO IN- 
JUNCTION. — Defendant was using the name of plaintiff’s vaudeville act for 
her own act. Plaintiff’s act claimed to be an exhibition of thought trans- 
ference, but was really only a trick: In his advertising plaintiff had published 
a false account of his life. Plaintiff asks for an injunction. Held, the injunc- 
tion should be refused. Howard v. Lovett, 165 N. W. 634 (Mich.). 

For discussion of this case, see Notes, page 889. 
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Wits — REVIVAL AND REPUBLICATION — EFFECT OF REPUBLICATION ON 
Lapsep Lecactes. — After the death of a legatee under her will, testatrix 
executed a codicil containing no reference to the legacy in question. By 
statute the lineal descendants of a predeceasing legatee take the bequest. 
(Cat. Crviz Cope, § 1310.) Estate proceedings were brought to determine 
inter alia the rights of a son of the legatee. Held, that as the codicil republished 
the will, the son does not take. In re Matthews’ Estate, 169 Pac. 233 (Cal.). 

As a general rule, the execution of a codicil operates to republish the will. 
In re Campbell, 170 N. Y. 84, 62 N. E. 1070; Wait v. Belding, 24 Pick. (Mass.) 
129. However, a contrary intent will vary the rule, and such intent may be 
implied from circumstances. Alsop’s Appeal, g Pa. 374. See 1 JARMAN, WILLS, 
5 Am. ed., 364. A charitable bequest is not republished if thereby illegalized. 
Appeal of Carl, 106 Pa. 635; Estate of McCauley, 138 Cal. 432, 71 Pac. 512. 
It is submitted that wherever the effect is to render the legacy void, and where 
no intent is expressed, the fair implication supports an intent not to republish. 
In the converse case of an adeemed legacy, the execution of a codicil does not 
cause a revival thereof. Hopwood v. Hopwood, 7 L. C. 727; Paine v. 
Parsons, 14 Pick. (Mass.) 318. Even assuming this to be an improper interpre- 
tation of the doctrine of republication, it does not follow that the’ principal 
case is sound. Under statutory provisions, identical in substance with that 
herein involved, the majority of jurisdictions refuse to apply the otherwise 
settled rule that a legacy to a deceased person is void. Winter v. Winter, 
5 Hare, 306; Minter’s Appeal, 40 Pa.111. Contra, Twitty v. Martin, 90 N. C. 
643. See 2 WOERNER, AMERICAN LAW OF ADMINISTRATION, § 435. Hence 
the present case does not seem consistent either with principle or with the 
better rule of the authorities. 
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Tue Law oF Eminent Domain. A Treatise on the Principles which affect 
the Taking of Property for Public Use. By Phillip Nichols. Second Edition. 
Two volumes. Albany: Mathew Bender and Company. 1917. pp. cclii, 
1577: 


This edition, which contains nearly three times as many pages as the first, 
published eight years ago, is in fact a wide extension of the scope of the earlier 
book. The first edition was avowedly confined largely to the principles of 
constitutional law underlying and limiting the power of eminent domain and 
its exercise. The author has added to the second edition a great mass of 
material relating to the measure of compensation and the procedure in condem- 
nation cases. Nearly twenty thousand cases are cited. Such examination as 
it has been possible for the reviewer to make indicates that most of the more 
important English cases have been cited. Because of constitutional and 
statutory provisions which so largely govern the exercise of this power in the 
United States, the treatment is based almost entirely upon American law. 
While the discussion of principles and of the leading concepts is intelligent and 
helpful, the book is primarily for the bar and for practical use in brief making. 
It would seem that the work in its present form is at least as useful as any now 
published. There is opportunity for a scholarly and original examination of such 
fundamental conceptions as “Public Use,” ‘‘ Public Purpose,” “Servitudes,” 
“Police Power,” and “The Doctrine of Necessity.” It is not surprising, how- 
ever, that a practitioner’s book should confine itself to a consideration of the 
expressed results of court decisions. This, it is believed, the present book has 
done with accuracy and thoroughness. HENRY M. BATEs. 
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ZOLINE ON FEDERAL APPELLATE JURISDICTION AND PROCEDURE. By Elijah 
N. oreg Revised by Stephen A. Day. New York: Clark Boardman 
Co., Ltd. 


The amount of litigation in the federal courts is increasing. ‘The Federal 
Reporter,”’ founded in the early eighties, already exceeds 240 volumes. This 
number substantially equals the reports of all the superior federal courts up 
to that time and also the reports of the Supreme Court of the United States 
from the founding of the Republic to ‘date. The practice in the federal courts 
of first instance conforms to a certain extent to the practice of the states in 
which those courts sit. The appellate jurisdiction and procedure of the 
federal courts is governed by the federal rule alone. Thus knowledge of the 
state appellate jurisdiction and procedure is no guide to that of the federal 
courts. The work in question furnishes that guide. 

The rules as to appellate jurisdiction and procedure are frequently technical. 
It is essential that the practitioner should be able swiftly to locate the statute, 
rule, or decision which determines his precise point. In such a subject reason- 
ing by analogy is open.to peculiar dangers. The large space devoted to the 
subject of “Appeal and Error” in the Digest of the Federal Reporter and 
Supreme Court of the United States indicates how many are the possible pit- 
falls and the high percentage of casualties. Excellence of arrangement and 
adequate indexes are the first requisites of a work on such a subject. 

The present work fulfils both requirements. The text is divided into nine- 
teen chapters. Each chapter deals with a particular subject or phase of the 
subject. Each paragraph is numbered and entitled. At the head of each chapter 
is an index which refers to éach paragraph by number. These chapter tables 
of contents are gathered together to form the general table of contents. An 
adequate subject index is placed at the back of the volume. In addition there 
is a table of cases indexed with reference to the page or pages on which the 
case is cited. An appendix of forms duly indexed adds to the convenience of 
the book. With these aids the practitioner is enabled to locate his precise 
point with a minimum of effort. 

The text is unusually clear and lucid. The sentences and the paragraphs 
are short. The subject does not lend itself to the theoretical discussion which 
makes the peculiar value of a book like Gray’s “Perpetuities.” But the 
author has read and digested his material. He has not contented himself 
with reproducing a series of headnotes for which he supplies the connectives. 
The result is a great gain in clearness and a consequent saving of time. The 
lawyer who uses this book materially decreases the chance that his case will 
perish in that great American desert named “Appeal and Error.” 

Epwin H. Assot, Jr. 





INTERNATIONAL LAW AND Practice. With Appendixes containing Hague 
Conventions of 1907, Declaration of London, 1909 (with Drafting Com- 
mittee’s Report), and Materials concerning Branches thereof susceptible 
of Adjustment on the Termination of the War (Supplemental to “ Prob- 
lems of International Practice and Diplomacy”). By Sir Thomas Barclay, 
London. Boston. 1917. pp. xvi, 216. 


The above title gives an idea of the character of this book. It is in the main 
a collection of material which would be very serviceable at any international 
conference. With the exception of seventy-five pages, the appendixes above 
mentioned make up the book. The appendixes include such material as has 
behind it support sufficient to make it necessary that any international con- 
ference give the material consideration, even though, in some instances, it 
has not yet been embodied in conventions, and even when embodied in conven- 
tions, the conventions may not have been adopted by formal state ratification. 
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The seventy-five pages of text with wide margin for notes compare the work 
of the First and Second Hague conferences, consider the proposed Convention 
for an International Prize Court, and the Declaration of London as related to 
the Prize Court Convention, and discuss other problems which may confront 
the Third Hague Conference, or any other international conference after the 
war. Such important unsettled questions as the law relating to aircraft, the 
occupation of unoccupied territories, and leased territory, are mentioned with 
constructive suggestions. 

It was and is the hope of Sir Thomas Barclay that this book be of service in 
facilitating international agreements. He says: “To sneer at The Hague court, 
at arbitration, at peace methods, at international law generally because the 
most terrible war the world has ever seen has broken out in spite of them, is 
just about as reasonable as to sneer at engineering, architecture and the science 
of building generally, because an earthquake or an inundation has destroyed 
some of man’s finest work. The short sight of practical mediocraties, however, 
will always appeal to other short-sighted mediocraties just as sheep will follow 
their own bell-wether, and their sneers are of no ultimate effect. 

“Wars are explosions of national anger and, while the excitement lasts, 
nations are just about as sensible as individuals in the midst of a violent quarrel. 
That the excitement will exhaust itself and that men will return to a normal 
state of mind and see things in their proper porportions is as certain as the play 
of action and reaction in the course of things mundane in general.” 

To the superficial observer such words may seem unjustified, but the book 
itself is offered as forming a partial justification for the belief. G. G. W. 





LEGISLATIVE METHODS IN THE PERIOD BEFORE 1825. By Ralph Harlow. 
Yale University Press. 


Mr. Harlow has written a useful and competent monograph upon an im- 
portant subject of which little enough is known. He has realized that legis- 
lative progress, like that of the law, is “secreted in the interstices of procedure,” 
and what he has written constitutes a really valuable essay in the technique 
of parliamentary government. He has realized that in a matter such as this 
the reality is likely to be highly different from the theoretic forms, and if he 
has made no striking discoveries, he has at any rate painted a convincing 
picture. His book illustrates the great extent to which the life of a political 
assembly is dependent upon its forms, and how different those forms well may 
be in the hands of different leaders. He shows that the period of Clay’s leader- 
ship marks a real turning-point in the history of Congress, because he was the 
_ first man who was not only Speaker, but 4lso the leader of a majority party 
who consciously used his office to magnify that party. He illustrates with 
no little vividness of detail the way in which the history of legislative methods 
is a slow departure from the traditional English system. He makes plain 
how much importance is to be ascribed to the presence or absence of able men 
in either chamber of Congress. It is interesting to watch the curious fluctuations 
in the standing-committee system, and to realize how much of their power has 
depended upon the disappearance of the excessively legalistic spirit of the first 
twenty-five years of the Union. He shows with clearness that the real secret 
of the triumph of the committee system in Congress was the way in which it 
was able to go behind the impossible theory of the separation of powers and 
provide a suitable, even an efficient, avenue of communication between the 
Cabinet and Congress. He makes us understand how vital was the influence 
of Hamilton in insisting upon the rigid organization of his party. He has many 
minor details, such as the story of the Boston junto (Chapter II) and its ana- 
logue in New York. The basic fact which here emerges is the constant struggle 
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between the lower house and the executive; and the way in which, by means 
of the junto, that house was able to attempt, and even to succeed in, an ad- 
ministrative interference from which size would otherwise have debarred it. 
Finally it is interesting to see how small an influence the Revolution exerted 
upon traditional methods. All that seems to have been done was to adopt a 
mechanism felt to be adequate to a new spirit. Here, as elsewhere, what stands 
out prominently is the fundamental conservatism of 1776. It is, at the same 
time, a suggestive fact, for it shows how little difference in traditional outlook 
separated America from Great Britain, and how easily a wise generosity like 
that of Burke might have anticipated the federalism of the nineteeth century. 

The defect of Mr. Harlow’s book is the defect of many similar essays of the 
younger American historians. He does not see, or he does not emphasize, the 
fundamental bearing of its subject. Mr. Harlow is always cautious and sober 
and well informed. He is always painstaking and his basic accuracy is beyond 
reproach. But he will not take a leap in the dark. He will not see how closely 
his theme is related to fundamental problems of our own time; or, if he sees 
the connection, he fails to make use of it. If he had brought his volume into 
contact with the epoch-making books of Redlich and Ostrogorski, if he had 
studied his subject in the light of certain fascinating suggestions of Sir Cour- 
tenay Ilbert and Mr. Graham Wallas, we might have had an essay which no 
student of law could avoid examining. What judgment, for instance, would 
Mr. Harlow pass upon the separation of powers? Is there any sense in which 
it was, even within his period, a useful dogma? How far was the committee 
system satisfactory as a link between legislature and executive? Is the Amer- 
ican speakership more satisfactory in its functioning than the English? 
What, above all, of the problem of size? Is there a point above which a chamber 
is impossible, and below which it ceases to be representative? What funda- 
mental rules emerge for the conduct of debate? Is the House of Commons as 
a committee liable to produce a better bill than Congress in its several com- 
mittees? How would Mr. Harlow meet the problem of drafting? Here, 
clearly, are the questions in which the lawyer is interested. He realizes that 
we have entered upon an age in which, important as necessarily must be the 
fundamental character of legislation, the real problem will be that of applying 
it. Nothing else and nothing less is implied in the swing of the balance of 
the constitutional pendulum from legislature to executive. Mr. Wilson, for 
instance, has, at least for the moment, a power of proclamation which closely 
resembles the right of the Local Government Board in England to issue pro- 
visional orders. Does his study make Mr. Harlow think that such a blank 
draft on principles is in fact a satisfactory method? It is greatly to be hoped 
that Mr. Harlow will embark upon the study of these questions. 

One last remark may be hazarded. This book makes clear the impossibility 
of studying the problems of law apart from the men who make it. Madison, 
Hamilton, Jefferson, Clay — the personality of each one of these is written 
large upon the technique of American institutions. It would be an admirable 
thing if some lawyer gifted with courage were to undertake a study of the 
Constitution with that in mind. He could give us the cases and the statutes, 
but he could also give us something more. He could make us understand the 
ultimate causes of the direction Marshall gave to the Supreme Court; and he 
could soberly estimate the part played by length of tenure in the character of 
American constitutional law. It is worth while, for instance, to imagine 
what might have happened if the appointment to the Chief Justice’s position 
had been. in Jefferson’s hands, instead of in so stern a federalist’s as his prede- 
cessor. Maitland has somewhere pointed out that the greatness of Stubb’s 
history lies in its skilful mingling of narrative and criticism. It is a fabric 
that American lawyers have still to weave. H. J. L. 





